OUTLINE FOR
NON-JUDICIAL FORECLOSURES

1.
A non-judicial foreclosure is a process created by the contract of the deed of trust between the borrower and the lender and regulated by Civil Code Sections 2924 through 2924l.

2.
Benefits of non-judicial foreclosures:


a.
Quicker than a judicial foreclosure (about 120 days).

b. 
No post-sale redemption period (with the exception to a junior IRS 


lien, in which case the IRS has a 120 day right of redemption under 26 

USC 7425 (d)).

3.
Down sides of non-judicial foreclosures:


a.
Can not go for a deficiency judgment

4.
To start the non-judicial foreclosure, the beneficiary must deliver to the 
trustee a Request to Prepare Notice of Default.  
5. 
Notice of Default (NOD)

a. 
As part of the NOD process, the trustee will prepare for execution by 


beneficiary a Substitution of Trustee if the trustee is not already the 


named trustee under the deed of trust.



NOTE:  A trustee can record the NOD prior to substituting itself in if 


it must due to time constraints and follow the provisions of CC Sect. 


2934a(c).   This is called "Substitution by Code" and can be done 


prior to the recording of the Notice of Sale.  


Requires mailing though of the Substitution to parties.

b.
NOD Contains:


1.
Trustee sale number, loan and title order numbers



2.
Date and recording information for deed of trust, name of 



beneficiary, trustor's name 



3.
Statement that borrower must continue to pay all other 




obligations (such at insurance and taxes) while the property is 



in foreclosure.



4.
Trustee's name, address and phone number



6.
Statement of breach of the loan (reason of default).



7.
Statement lender has elected to sell the property to satisfy the 



obligation.



8.
Title of NOD must be in 14 point boldface type and the body of 


the NOD must be in 12 point type (CC Sect. 2924(b)(1))



9.
What amount would be necessary to cure the default



10.
NOD does not need to be notarized to be recorded.



11.
Trustee usually signs NOD, but some trustee's require the 



lender to sign.


12. 
Usually 1/3rd of the Trustee's fees + out-of-pockets are due at 



this stage of the foreclosure together with the premium for the 



Trustee's Sale Guarantee.
6.
Trustee's Sale Guarantee.  (TSG)

a.
TSG is ordered at the time the NOD is recorded.


b.
TSG will confirm.



1.
vested owner



2.
legal description for the property 



3.
exceptions to title



4.
parties who will require notice of the foreclosure, including 



special requests for notice.


5.
name and address of newspaper that complies with CC Sect. 



2924f



NOTE:  Pay attention to where property is actually located.  If 



property is in a City, you need to have the publication in an 



appropriate City paper, a County paper might not be 




sufficient.  Forclosures have been set aside for publishing in a 



County paper only when the property is located in a City that 



has an appropriate newspaper.  Make sure TSG identifies an 



appropriate place for publication.



6. 
Sometimes parties that may receive a courtesy notice of the 



foreclosure are listed (such as mechanics lien claimants).  You 



need to make a decision on whether to provide such courtesy 



notices or not.  


c.
TSG should generally be in the following amount:



1. Unpaid balance of the loan +



2. Interest to date of recording of NOD +



3. 4 months additional interest (through foreclosure) +



4. Any advances made +



5.  Late charges +



6. Trustees foreclosure fees +



7. Other lender incurred expenses.

7.
10 Day Mailings (CC Sect. 2924b(b)):  Within 10 business days of the 
recording of the NOD the trustee will send by registered or certified mail a 
copy of the NOD to:

a.
Those who have recorded requests for notice.


b.
The trustor(s) at their last known address if different than as shown 


on the deed of trust.


c.
Trustee prepares an Affidavit of Mailing for the file confirming the 


above mailings (CC Sect. 2924b(e))
8.
One Month Mailings (CC Sect. 2924b(c)):  Within one month of the 

recording of the NOD the trustee will send by registered or certified mail a 
copy of the recorded NOD to:


a.
Successors-in-interest to the trustor (parties that acquired an interest 


in the property after the recording of the original deed of trust.)


b.
junior lienholders (deeds of trust) or their assignees.


c.
junior vendees under sale contracts or junior lessees or their 



successors.



d.
Office of the Controller in Sacramento if there is a recorded Notice of 


Lien for Postponed Property Taxes.


e.
Trustee prepares similar Affidavit of Mailing used in 10 Day 



Mailings.

9.
Notice of Sale (NOS):


a.
Trustee usually sends lender a Request to Publish NOS about 2 


months after NOD records.


b.
NOS can not be published however until after 3 months (not 90 days) 


after NOD records.


c.
NOS contains:


1.
Description of property, common address, APNs, if no 




common address, add address of beneficiary to get direction to 



property.



2.
Address of location of foreclosure sale, date and time.



3.
Deed of Trust information, trustor's name, recording 




information.



4.
Unpaid amount of obligations, plus estimated costs, expenses 



and advances made as of the date of the recording of the NOS.  


5.
Name, address and phone number of trustee.


d.
NOS must be mailed, registered or certified mail, to same parties that 


received the NOD mailings and the mailing must occur at least 20 


days prior to the sale date.    



NOTE: Most trustees will mail 30 days prior to the sale date, since if 


an IRS junior lien is recorded prior to the sale, they need to have at 


least 25 days prior notice.  



Trustee will prepare Affidavit of Mailing for file.


e.
NOS must be posted prior to 20 days before sale at:


1.
conspicuous place at the location of the sale; and



2.
conspicuous place at the property to be sold.



NOTE:  Often the poster is requested to take a picture of both 



postings to prove posting and an Affidavit of Posting is placed in the 


file.


f.
NOS must be published once a week for three consecutive weeks prior 

to the sale.   Published in same paper as NOD.  First publication must 


be at least 20 days prior to the sale.



Newspaper will provide an Affidavit of Publication for the file.


g.
NOS must be recorded at least 14 days prior to the sale.


h.
The trustee also orders an update of the TSG at the time of recording 


the NOS.


i.
The next 1/3rd of the trustee's fees + out-of-pockets, are collected at 


this stage of the foreclosure.

10.
The borrower has a right to reinstate the loan by paying the amount 
necessary to bring the loan current up to 5 business days before the sale.   


Notice of Recission must be recorded if the loan is in fact reinstated.


If loan is not reinstated prior to 5 business days before the sale - the loan 
must be paid in full to stop the foreclosure (unless lender agrees to have the 
loan reinstated anyway).

11.
Trustee will send a Bid Authorization to the lender to advise the trustee what 
the opening bid amount should be for.
12.
Trustee will have the TSG updated again to check for any bankruptcies or 
new IRS liens filed right before the sale.

13.
Postponements to sale (CC Sect. 2924g(c)):


a.
By operation of law (e.g. BK filing) (must wait prescribed period after 

the lifting of the stay to continue with the sale.)

b.
Court order.


c.
Mutual agreement between lender and borrower.


d.
At the lender's or trustee's discretion


e.
You may postpone any number of times, however, In the event the 


sale is postponed for a period or periods totaling 365 days, a new NOS 

must processed.


e.
Trustee needs to make a public declaration of any postponement, 


including reason, at the place and time for the sale.  Declaration of 


Postponement is put in trustee's file.

14.
Sale Procedures:


a.
Sales must be a public place (usually county courthouse steps) at date, 

time and place stated in NOS, Monday - Friday (Business day) 



between the hours 9 AM and 5 PM.


b.
Anyone may be a bidder, but they must bid with Funds which are: 



1.
Cash



2. 
Cashier's Check



3.
Checks drawn by certain institutional lenders



4.
A cash equivalent described in the NOS that is acceptable to 



the trustee for bidding purposes.



Bidding is done orally, but trustee will usually want to see evidence of 


Funds 
and some form of identification for the bidder.


All bids are irrevocable once made (CC Sect. 2924h(a)).


c.
Lender can credit bid total obligation due, including fees and 



expenses, but over that amount, they would need to qualify their 


Funds like other bidders.

d.
Sales are made without covenant or warranty of title.


e.
Sales are final when the gavel falls.

f.
Trustee's Deed is only deemed perfected as of 8 AM of the date of the 


sale IF the trustee's deed is recorded within 15 calendar days 



following the sale (CC Sect. 2924h (c).

CHALLENGES TO SALE:

The trustor can challenge and court would set aside a foreclosure sale when there has been fraud or when the sale has been improperly, unfairly, or unlawfully conducted, or when there has been a mistake such that it would be inequitable to let the sale stand.

JUNIOR MECHANICS LIENS:

Junior mechanics liens will be wiped out by the foreclosure, but if there is an issue of priority it will need to be addressed with the title insurer.  If there are current liens for which actions to foreclose have been initiated and the lender is named in the action, we would need to show those liens as well other liens for which the time to file an action has not run, as exceptions to title in any binder for title insurance or policy of title insurance issued after the foreclosure.
The continuation coverage (paragraph 2 of the Conditions) of a loan policy will protect the foreclosing lender against those mechanics lien claimants claiming priority.

POST FORECLOSURE TITLE INSURANCE:

Binder vs. Policy

An Interim Binder is often issued to a foreclosing lender when the lender plans on selling the property post-foreclosure.

Usually we issue a standard coverage Binder to the lender since there are no updated surveys or owner's affidavits available to provided extended coverage.  Also, since it is customary for the seller in a transaction to pay the cost of the standard coverage portion of the premium only, it does not make economic sense to for the foreclosing lender to pay for an extended coverage Binder, even if we could properly underwrite the coverage.
No creditors rights coverage.
