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DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS OF
RYAN HOMES, INC,

This Declaration (hereinafter referred to as “the
Declaration®” or ®“this Declaration"), made this 12th “-y of
November, 1985, by Ryan Homes, Inc., a Pennsylvania corporation
(he-einafter referred to as “Declarant®),

WITNESSETH:

WHEREAS, Declarant is the owner of certain real estate in
Marion County, State of Indiana, more particularly describe? in
Exhibit "A" attached hereto and by this reference nade a part
hereof (hereinafter referred to as the "Real Estate®).

WHEREAS, Declarant desires and intends to create on the
Real Estate a residential community to be known as Cardinal
Cove with provision for the maintenance of lawns in the Common
Areas, removal of snow from private streets and certain public
streets, the rental 6f certain street lighting and the purchase
of certain insurance for the benefit nf such residential
communi;y: and

WHEREAS, Declarant desires to provide for the preservation
and enhancement of the values and amenities in such community
and, to this end, Declarant desires to subject the Real Estate
to certain rights, privileges, covenants, conditions,
restrictions, easements, assessments, charges and liens, each
and all to the extent herein provided, for the benefit of the
Real Estate and each Owner of all or part thereof; and

WHEREAS, Declarant deems it desirable, for the efficient
preservation of the values and amenities in said community, to
create an agency to which shall be delegated and assigned the
power and duty to (i) administer any Common Properties located
on the Real Estate, (ii) provide for the maintenance of lawns
and landscaping on the Common Properties, removal of snow from
private streets and certain public streets; (iii) purchase
insurance, (iv) enforce the covenants and restrictions
contained in this Declaration, (v) collect and disburse the
assessments and charges imposed and created hereby and
hereunder, and (vi) promote the health, safety and welfare of

the Owners of the Real Estate, and all parts.théreof: and
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WHEREAS, Declarant has cauvsed to be incorporated under the

the name of Cardinal Cove Homeowners Association, Inc., or a
similar name, as such agency for the purpose of exercising such
funcuions; -

NOW, THEREFORE, Declarant hereby declares that the Real
Estate is and shall be held, transferrzd, sold, conveyed,
hypothecated, encumbered, leased, rented, used, improved and
occupied subject to the provisions, agreements, conditions,
covenants, restrictions, easements, assessments, charges and
liens hereinafter set forth, all of which are declared to be in
furtherance of a plan for preservation and enhancement of the
Real Estate, and are established and agreed upon for the
purpose of enhancing and protecting the value, desirability ard
attractiveness of the Real Estate as a whole and of each of the
Lots situated therein.

B ARTICLE I

Definitions

Section 1. The following words and terms, when used
herein or in any supplement or amendment hereto, unless the
context clearly requires otherwise, shall have the following
meanings:

(a) "Act" shall' mean and refer to the 1Indiana
Not~For-Profit Corporation Action of 1971, as amended;

(b) "Applicable Date" shall mean and refer to the date
determined pursuant to Article IV, Section 2(b) of
this Declaration;

(c) “Architectural Review Board” shall mean and refer to
that committee or entity established pursuant to
Article VIII, Section 1 of this Declaration for the
purposes herein stated;

(d) “"Articles” shall mean and refer to the Articles of
Incorporation of the Corporation, as the same may be
amended from time to time;

(e) “"Board" or "Board of Directors® shall mean and refer
to the governing body of the Corporation elected,
selected or appointed as provided for in the
Articles, By-Laws and this Declaration;

(f) "By-Laws” shall mean and refer to the Code of By~-Laws

of the Corporation, as the same may be amended Irom
time to time;
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(q) “"Common Expensec™ shall mean and refer to expenzes of
administration of the Corporation, and expenses for
the upkeep, maintenance, repair and replacement of
the Common Properties, and all sums lawfully assessed
against the Owners by the Corporation, and all sums,
costs and exnenses declared by this Declaration to be
Common Expenses;

(h) “Common Properties” shall mean and refer %o (i) all
portions of the Real Estate shown on any recc-ded
Subdivision Plat of the Real Estate which ar- not
Lots (or Blocks which are to be divided into Lots),
whether such p‘at is heretofore or  hereafter
recorded, (ii) to the extent hereinafter established,
¢« .ch portions of the Real Estate as are herein
declared to be Common Properties even though located
on or constituting pirt of ore or more Lots (or
Blocks which are t. be divided into Lots), »nd (iii)
to the extent hereinafter established, such
improvements located, installed or established in,
to, on, under, across or through the Real Estate as
are herein declared to be Common Properties whether
located, installed or established entirely or
partially on Lots or portions of the Real Estate
which are not Lots, or both;

(i) “"Corporation™ shall mean and refer to Cardinal Cove
Homeowners Association, Inc., an Indiana
not-for-profit corporation which Declarant has caused
to be incorporated under said name or a similar name,
its successors and assigns;

(j). "Declarant” shall mear and refer to Ryan Homes, Inc.,
a Pennsylvania corporation, and any successors and
assigns of it whom it designates in one or more
written recorded instruments to have the rights of
Declarant hereunder, including, but not limited to,
any builder or builders who purchase more than one
Lot for the purpose of the erection of Buildings and
the resale of Dwelling Units to Owners, and any
Mortgagee acquiring title to any portion of the Real
Estate pursuant to the exercise of rights under, or
foreclosure of, a mortgage executed by Declarant;

(k) "Dwelling Unit" shall mean and refer to any building,
structure or portion thereof situated on the Real
Estate designed and intended for use and occupancy as
a residence by one (1) single family;

(1) “"Lot™ shall mean and refer to any and each portion of
the Real Estate (excluding any part of the Common
Properties) designed and intended for use as a
building site for, or developed and improved for use
as, a Dwelling Onit, as designated by Declarant by
its deed of the same to another Person., FPor purposes
of this Declaration, a "Lot" shall be any single
numbered parcel of land identified &8s a lot on a
recorded subdivison plat of the Real Estate. The
plat or plats shall be initially recorded reflecting
units described on the plat as "Biocks" and the plats
of said Blocks shall be amended and rerecorded to
define specific Lot lines;

(m) “"Mortgagee® shall mean and refer to the holder of a

recorded first mortgage lien on a Lot or Dwelling
Unit;
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(n) “Owner" shall mean and refer to the record Owner,
whether one or more Persons, cf the fee simple title
to any Lot, but in any event shall not include or
mean to refer to a Mortgagee or tenant wnless and
vntil such Mortgagee or tenant has acquired title to
any Lot, but upon so acocuiring title to any Lot a
Mortgagee or tenant shall be an Owner;

(o) ®“Person" shall mean and refer to an individual, firm,
corporation, partnership, associa- ion, trust, or
other legal entity, or any combination thereof;

(p) “Plat®" shall mean and refer to the Subdivision Plat
or Plats of the Real Estate recorded in the Office of
the Recorder of Marion County, Indiana, as the same
may be hereafter amended or supplemented;

(@) “"Real Estate" shall mean and refer to the parcel of
real estate in Marion County, Indiana described in
the first recital clause of this Declaration, and
defined therein as the Real Estate;

(r) “Restrictions” shall mean and refer to the
agreements, covenants, conditions, restrictions,
easements, assessments, charges, liens and all other
provisions set forth in this Declaration, as the same
may be amended from time to time;

(s} "Zoning Commitments” shall mean and refer to the
written Commitments, ac amended, heretofore entered
into in connection with zoning of the Real Estate,

- which Commitments are recorded as Instrument No.
84-57658 in the office of the Recorder of Marion
County, Indiana, said recorded instrument being
incorporated herein by reference, as the same may
hereafter be amended in accordance with its terms.

Section 2. Other terms and words defined elsewhere in
this Declaration shall have the meanings herein attributed to
them.

ARTICLE 1I

Declaration; Common Properties and Rights Therein; Easements

Section 1. Declaration. Declarant hereby expressly

declares that the Real Estate shall be held, transferred, and
occupied subject to the Restrictions. Subsequent Owners or
contract purchasers of any Lot (i) by acceptance of a deed
conveying title thereto, or the execution of a contract for the
purchase thereof, whether from Declarant or a subsequent Owner
of such Lot, or (ii) by the act of occupancy of any "ot, shall
accept such deed, execute such contract or occupy the Lot
subject to each Restriction arnl agreement herein contained, By
acceptance of such deed, execution of such contract or
occupancy of the Lot, each Owner, contract purchaser or
occupant acknowledges the rights and p.wers of Declarant and of

the Corporation with respect to these Restrictions, and also
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. for itself, its heirs, personal representatives, successors and

assigns covenints, agrees and consents to and with Declarant,
the Corporation, and the Owners and subsequent Owner of each of
the Lots affected by these Restrictions to keey, observe,
comply with and perform such Restrictions and agreement,

Section_2. Easement to Owner. Declarant hereby grants a

non-exclusive easement :In favor of each Owner for the us-,
enjoyment and benefit of the Common Properties, subject to all
of the Restrictiors of this Declaration, and such easement
shall be an easement running with and appurtenant to each Lot.
Without limiting the generality of the foregoing, each Owner,
his tenants, invitees and guests, shall have and is hereby
granted a non-exclusive easement and right of ingress to,
egress from and access between his Lot =nd a public street, for
pedestrian and vehicular traffic, upon, over and across the
private streets shown, or to be shown, on a Subdivision Plat of
the Real Estate. It is intended that the areas shown on the
Subdivision Plat as private streets, wheiher on a Lot or on
Common Properties, shal. be private streets and not for public
use. In addition to the Owners, their tenants, invitees and
guests, all public and quasi-public vehicles, including but not
limited to, police, fire and other emergency vehicles, trash
and garbage collection vehicles, post office vehicles, snow
removal vehicles, maintenance vehicles and privately owned
delivery trucks shall have the right to enter upon and use said
private stree*s for ingress to, egress from and access between
the Lots and public streets in the performance of their duties.

Section 3. Basement to Corporation. Declarant hereby

grants a non-exclusive easement in favor of the Corporation for
the maintenance of the Commo- Properties. Said easement shall
permit the Board or its agents to enter onto any Lot to make
emergency repairs or to do other work reasonably necessary for
the proper maintenance or operation of the Subdivision.
Maintenance shall include but not be limited to maintenance of
utilities which serve more than one Dwelling Unit and utilities

850100044
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Section 4. Encroachment Easement . If any Dwelling Unit

encroaches upon another Dwelling Unit or Lot as a result of
construc ‘on, reconstruction, repair, shifting, settlement or
movement of any portion of the improvements, a valid easement
shall be deemed to exist and run to the Owner of the
encroaching improvement for the encroachment and for the
maint~nance thereof so long as said encroachment exists,

Section 5. Blankeu Access, Drainage, Utility and Sewer

Easement. Declarant further reserves to itself and the
Corporution the open areas on ea . Lot as a blanket and
unidentified Access Drainage Utility and Sewer Easement
(A.D.U.&S. Easement). This Easement is intended to reserve to
Declarant and the Corporation for the benefit of the Declarant,
the original builder and the Lot Owners, the needed flexibility
to properly install and allow to be maintained all electrical,
telephone, water, gas, sewer and other services (including all
lines; pipes, wires, cables, ducts, cable television wires,
lawn sprinkling systems and the like) to‘ the living units
constructed on the various Lots. The A.D.U.sS. Easement shall
include all open areas of the Lots outside the buildings
originally constructed by Declarant or original builder, but
not including any areas covered by chimneys, patios, porches or
similar appurtenances of buildings. No other improvements or
permanent structures (excluding walkways, driveways and fences)
shall be placed within the A.D.U.&S. Easement and any fences so
installed shall be and are expressly subject to the rights
(including the right to remove where reasonably necessary
without duty of replacement or reimbursement) of the
Corporation or any public or private utility to construct,
maintain, repair or remove any necessary facilities and the
right of Declarant and original builder (while they own any

Lots) to provide for and maintain appropriate drainage.
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ARTICLE IT1

Obligations of Declarant

as to Common Properties; Dedication

Section 1. Agreement to Construct and Convey Common

Properties. Declarant has constructed or provided for, or will
construct or provide for, the Common Propertiv. consist. .g of
the following items:

(a) installation of wutility equipment, facilities and
systems to serve the Lots (utilities shall become the
property of the Owner at the point at which they
enter the Dwelling Urit) and the areas designated
Common Properties,

(b) installation of landscaping on the perimeter of the
subdivision on the Common Properties,

(c) installation of a lake or lakes as shown on the plat,

(d) installation of water hydrants and water meter pits
to be used by the Corporation for lawn maintenance on
the Common Properties.

Upon firal construction or provision of the Common
Properties described in this Section 1, Declarant covenants to
convey all of its right, title and interest in and to said
Common Properties to the Corporation and all such right, title
and interest in and to said items (whether owned in fee, by
leasehold or in *he nature of an easement or license) shall
then be the property of tﬁe Corporation, whether or not the
same may be located entirely or partially on any one or more of
the Lots. As to any of such items of and constituting the
Common Properties located entirely or partially on any one or
more of the Lots, the Owners of such Lots shall have only
non-exclusive easement rights therein, as described in Article
II, Section 2 of this Declaration.

Section 2., Dedication. The streets shown on the Plat as

Hague Road, Cardinal Cove Drive and Cardinal Cove North are
hereby dedicated to the Department of Transportation for the
use and henefit of the public.

ARTICLE 1V

Corporation; Membership; Voting; Functions

Section 1., Membership in Corporation. Declarant and each

Owner of a Lot shall, automatically upon becoming an Owner, be

and become a member of the Corporation and shall remain a

850100044
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. member until such time as his owrershir ¢’ a Lot ceases, hut
membership shall terminate when suchk Owrner ceases to be an
Owner, and will be tiansterred to the new Owner of his Lot;
provided, however, that any Person whe holis the interest of an
Owner in a Lot merely as security for the performance of an
obligation shall not be a member until and unless he realizes
upon his securitv, at which time he shall automatically be and
beccme an Owner and a member of the Corporation.

Section 2. Voting Rights. The Corporaticn shall have two

(2) classes of memtership, with *he following voting rights:

(a) Class A. Class A members shall be all Owners except
Class B members. Each Class A member shall be
entitled to one (1) vote for each Lot of which such
member is the Owner with respect to each matter
submitted to a vote of members upon w'ich the Class A
members are entitled to vote. When more than one (1)
Person constitutes the Owner of a particular Lot, all
such Persons shall be members of the Corporation, bu*
all of such persons shall have only one (1) vote for
such Lot, which vote shall be exercised as they among
themselves determine, but in no event shall more than
one (1) vote be cast with respect to any such Lo*.

(b} Class B. Class B members shall be Declarant and all
successors and assigns of Declarant designated by
Declarant as Class B members in a written notice
mailed or delivered to the resident agent of the
Corporation., Each Class B member shall be entitled
to three (3) votes for each Lot of which it is the
Owner on all matters requiring a vote of the members
of the Corporation. The Class B membership shall
cease and terminate upon the applicable date which is
the first to occur of (i) the total votes outstanding
in the Class A membership equal the total votes
outstanding in the Class B membership or (iii)
December 31, 1990 (the applicable date being herein
referred to as the "Aj;»licable Date®).

Section 3. Functions. The Corporation has been formed

for the purpose of providing for the maintenance, repair,
replacement, administration, operation and ownership of the
Common Properties, to pay taxes assessed against and payable
with respect to the Common Properties, to pay any other
necessary expenses and costs in connection withr the Common
Properties, and to perform such other functions as may be
designated for it to perform under this Declaration.
ARTICLE V

Board of Directors

Section 1. Management. The business and affairs of the

Corporation shall be governed and managed by the Board of
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Directors. Kn person shall be elicible to serve as a member of
the Board of Directors unless he is, ¢r is deemed in accordance
with this Declaration to be, an Ouner, ircluding a person
appointed by Declarant as provided in Section 2 of this Article
v. .

Section 2. Initial Board of Directors. The initial Board

of Directors shall be composed »f the persons designated in the
Articles, to-wit: Sharon K. Bruhn, Matthew A. Cullen and Mark
Sharrette (herein referred to as the "Initial Board"™), all of
whom have been or shall be appointed by Declarant.
Notwithstanding anyt-ing to the contrary contained in, or any
other provisions of, this Declaration, the Articles, the
By-Laws or the Act (a) the Initial Board shall hold office
until the Applicable Date, and (b) in the event of any vacancy
or vacincies occurring in the Initial Board for any reasons or
cause whatsoever, prior to the BApplicable Date determined as
provided above, every such vacancy shall be filled by a person
appointed by Declarant, who shall thereafter be deemed a member
of the Initial Board. ©Each Person serving on the Initial
Board, whether as an original member thereof or as a member
thereof appointed by Declarant to fill a vacancy, shall be
deemed a member of the Corporation and an Owner solely for the
purpose of qualifying to act as a member of the Board of
Directors and for no other purpose. No such Person serving on
the Initial Board shall be deemed or considered a member of the
Corporation nor an Owner of a Lot for any other purpose (unless
he is actually the Owner of a Lot and thereby a member of the
Corporation).

Section 3, Additional OQualifications. Where an Owner

consists of more than one Person or is a partnership,
corporation, trust or other 1legal entity, then one of the
Persons constituting the multiple Owner. or a partner or an
officer or trustee shall he eligible t> serve on the Board of
Directors, except that no single Lot or Dwelling Unit may be
represented on the Board of Directors by more than one Person

at a time.
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Section 4. Term of Office and Vacancy. Subject to the

provision of Section 2 of this Article V, one-third (1/3} of
the Board of Directors shall be elected at each annual meeting
of the Corporation. The Initial Board shall be deemed to be
elected and re-elected as the Board of Directors at each annuval
meeting until the Applicable Date provided herein. After the
Applicable Date, one-third (1/3, of t“e Board of Directors
shall be elected for a term of three (3) years, except that at
the first election after the Applicable Date ‘one~third (1/3) of
the Board of Directors shall be elected for a three (3) year
term, one-third (1/3) for a two (2) year term, and one-third
(1/3) for a one (1) year term so that the terms of one-third
(1/3) of the members of the Board shall expire annually. There
shall be separate nominations for the office of each member of
the Board to be elected at such first election after the
Applicable Date. Each Director shall hold office th-oughout
the term of his election and until his successor is elected and
qualified. Subject to the provisions of Section 2 of this
Article V as to the Initial Board, any vacancy or vacancies
occurring in the Board shall be filled by a vote of a majority
of the remaining members of ‘the Board or by vote of the Owners
if a Director is removed in accordance with Section 5 of this
Article V. The Director so filling a vacancy shall gerve until
the next annual meeting of the members and until his successor
is elected and qualified. At the first annual meeting
following any such vacancy, a Director shall be elected for the
balance of the term of the Director so removed or in respect to

whom there has otherwise been a vacancy.

’

Section S, Removal of Directors. A  Director or

Directors, except the members of the Initial Board, may be
removed with or without cause by vote of a majority of the
votes entitled to be cast at a special meeting of the Owners
duly called and constituted for such purpose. In such case,
his successor chall be elected at the same meeting from
eligible Owners nominated at the meeting, A Director so
elected shall serve until the next annual meeting of the Owners
and until his successor is duly elected and qualified.
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Section 6. Duties of the Board of Directors. The Board

of Directors shall be the governing body of the Corporation
representing all of th~ Owners and beiro responsible for the
functions and duties of the Corporation, including but not
limited to, providing for the administration of - the Real
Estate, the management, maintenance, repair, upkeep and
replacement of the Common Properties (unless the same are
otherwise the -2»sponsibility or duty of Owners), and the
collection of assessments and disbursement of the Common
Expenses. The Board may, on behalf of the Corporation, employ
a reputable and recognized professional property management
agent (herein called the "Managing Agent®™) upon such terms as
the Board shall find, in its discretion, reasonable and
customary. The Managing Agent, if one is employed, shall
assist the Board in carrying out its duties, which include, but
are not limited to:

(a) maintenance, repair, replacement and upkeep of the
Common Properties;

{b) protection, surveillance and replacement of the
Coumon Properties; provided, however, that this duty
shall not include or be deemed or interpreted as a
requirement that the Corporation, the Board or any
Managing Agent must provide any on-site or roving
guards, security ' service or security system €for
protection or surveillance, and the same need not be
furnished;

(c) maintenance of utility facilities used in connection
with the Common Properties (provided, that Owners
shall each pay for their respective utility services
and the Board shall have no obligation for such
services);

(d) removal of trash and waste from the Real Estate on a
basis of not less than weekly, provided further that
only the Board or Managing Agent shall contract for
such service and no Ouwner shall contract for such
service;

(e) snow removal from private streets and certain public
streets dedicated to the public by the Plat;

(f) assessment and colliection from the Owners of the
Owner2' respective snare of the Commnn Expenses;

(g) preparation of the proposed annual budget, a copy of
which will be mailed or delivered to each Owner at

the same time as the notice of annual meeting is
mailed or delivered;

(h) preparing and delivering annually to the Owners a
full accounting of all receipts and expenses incurred
in the prior year; such accounting shall be delivered
to each Owner simultaneously with delivery of the
proposed annual budget for the current year:

850100044
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. (i) keeping a current, accurate and detailed record of
* receipts and expenditures affecting the Common
Properties and the business and affairs of the
Corporation, specifying and itemizing the Common
Expenses; all records and vouchers shall be available
for examination by an Owner at any time during normal
business h urs;

(j) procuring and maintaining for the benefit of the
Corporation and the Boa:d the insurance coverages
required under this Declaration and such other
insurance coverages as the Board, in its sole
Jiscretion, may deem necessary or advisable;

(k) payina taxes assessed against and payable with
respect to the Common Properties and paying any other
necessary expenses and costs in connection with the
Common Properties;

(1) making available to Owners and Mortgagees, and to
holders, insurers or guarantors of any first
mortgage, current copies of this Declaration, the
By-Laws or other rules concerning the Subdivision and
the books, records and financial statements of the
Corporation. "Available" means available for
inspection, upon request, during normal business
hours or under other reasonable circumstances; and

(m) makirg available to any Mortgagee or any holder,
insurer or guarantor of a first mortgage, upon
request, a copy of the Corporation's audited

- financial statement for the immediately preceding
fiscal year free of charge to the party making such
request,

Section 7. Powers of the Board of Directois. The Board

of Directors shall have such powers as are reasonable and
necessary to accomplish the performance of their duties. These
powers include, but are not limited to, the power:

(a) to employ a Managing Agent to assist the Board in
performing its duties; provided that no employment
agreement with the Declarant (or a corporation or
other entity affiliated with the Declarant) as
Managing Agent or for any other service shall be for
more than three (3) years after the Applicable Date
and after the Applicable Date any such agreement
shall be subject to termination by either party

without cause and without payment of a termination *
fee upon ninety (90) days written notice to the other
party:

(b) to purchase, lease or othervise obtain for the
Corporation, to enable it to perform its functions
and duties, such equipment, materials, labor and
services as may be necessary in the judgment of the
Board of Directors;

{c) to employ legal counsel, architects, contractors,
accountants and others as in the judgment of the
Board of Directors may be necessary or desirable in
connection with the business and affairs of the
Corporation;

(d) to employ, designate, discharge and remove such
personnel as in the judgment of the Board of
Directors may be necessary for the maintenance,
upkeep, repair and replacement of the Common

Properties; w°44
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(e) to include the costs of all of the above and
foregoing as Common Expenses and to pay all of such
costs therefrom:

(f) to open and paintain a bank account or accounts in
the name of the Corporation;

(q) to promulgate, adopt, revise, amend and alter from
time to time such additional rules and regulations
with respect to use, occupancy, operation and
enjoyment of the Real Estate and the Common
Properties (in addition tc those set forth in this
Declaration) as the Board, in its discretion, deems
necessary or advisable; provided, however, that
copies of any such additional rules and re ,ulations
so adopted by the Bo.rd shall be promptly delivered
to all Owners.

Section 8. Limitation on Board Action. The Board's

powers are subject to the following limitations:

(a) After the Applicable Date, the authority of the
Board of Directors to enter into contracts shall be limited to
contracts involving a total expenditure of less than $2,500.00
without obtaining the prior approval of a majority of the
Owners, except that in the following cases such approval shall
not be necessary.

(i) contracts for replacing or restoring portions of the
Common Properties damaged or destroyed by fire or
other casualty where the cost thereof is payable out
of insurance proceeds actually received;

(ii) proposed contracts and proposed expenditures
expressly set forth in the proposed annual budget as
approved by the Owners at che annual meeting; and

(iii) expenditures necessary to deal with emergency
conditions in which the Board of Directors reasonably
believes there is insufficient time to call a meeting
of the Owners.

(b) The Board shall not, without the prior written
approval of at least sixty-seven percent (67%) of the Owners
(other than Declarant) and such approval of the Mortgagees
(whose mortgage interests have been made known to the Board of
pirectors) holding mortgages on Lots which have at least
sixty-seven percent (67%) of the votes of Lots which are
subject to mortgages:

(i) by act or omission abandon, partition, subdivide,
encumber, sell or transfer the Common Properties
owned by t“e Corporation (provided, the granting of
easements for public utilities or for other public
purposes shall not be deemed a transfer within the
meaning of this clause);

(ii) by act or omission change, waive or abandon any
scheme or regulation, or enforcement thereof,
pertaining to the architectural design of the

exterior appearance of Dwellings;’ 4
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(iii) fail to maintain fire and extended coverage insurance
on Common Properties if such Common Properties are
insurable on a current replacement cost bhasis in an
amount not less than one hundred percent (100%) of
the insurable value based on current replacement
costs; and

(iv) use hazard insurance proceeds for losses to any of
the Ccmmon Properties for other than the repair,
replacement or reconstruction of Common Propert.es.

Section §. Compensation. No Director shall receive any

compensation fcr bhis services as such except to such extent as
may be expressly authorized by a majority vote of the Owners.
The Managing Agent, if any is employed, shall be entitled to
re. onable compensation for its services, the cost of which
shall be a Common Expense.

Section 10. Non-Liability of Directors. The Directors

shall not be liable to the Owners or any other Persons for any
error or mistake of judgment exercised in carrying out their
duties and responsibilities as Directors, except for their own
individual willful misconduct, bad faith or gross negligence.
The Corporation shall indemnify and hold harmless and defend
each of the Directors against any and all 1liability to any
person, firm or corporation arising out cof contracts made by
the Board on behalf of the Corporation, unless any such
contract shall have been made in bad faith., It is intended
that the Directors shall have no perconal liability with
respect to any contract made by them on behalf of the
Corporation.

Section 11. Additional Indemnity of Directors. The

Corporation shall indemnify, hcld harmless and defend any .
Person, his heirs, assigns and legal representatives, made a
party to any action, suit or proceeding by reason of the fact
that he is or was a Director of the Corporation, against the
reasonable expenses, including attorneys' fees, actually and
necessarily incurred ty him in connection with the defense of
such action, suit or proceeding, or in connectic- with any
appeal therein, except as otherwise specifically provided
hereia in relation to matters as to which it shall be adjudged
in such action, suit or proceeding that such Director is liable
for gross negligence «or misconduct in the performance of his

§50100044
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.duties, The Corporation shall also reimburse to any such
Director the reasonable costs of settlement of or judament
rendered in any action, suit or proceeding, if it shall be
found by a majority vote of the Owners that such Dire;tor w*as
not guilty of gross negligence or misconduct. In making such
findings and notwithstanding the adjudication in any action,
suit or vroceeding against a Director, no Director shall be
considered or deemed to be guilly of or liable for negligemce
or misconduct in the performance of his duties where, acting in
gooa faith, such Director relied on the books and records of
the Corporation or statements or advice mzde by or prepared by
the Managing Agent (if any) or any officer or employee thereof,
or any accountant, attorney or other person, firm or
corporat o>n employed by the Corporation to render advice or
service unless such Director had actval knowledge of the
falsity or incorrectness thereof; nor shall a Director be
deemed guilty of or 1liable for negligence or misconduct by
virtue of the fact that he failed or neglected to attend a
meeting or meetings of the Board of Directore.

Section 12. Bond. The Board of Directors shall provide
surety bonds and shall require the Managing Agent (if any), the
treasurer of the Corporation, and such other officers as the
Board deems necessary, to provide surety bonds, indemnifying
the Corporation against larceny, theft, embezzlement, forgery,
misappropriation, wrongful abstraction, willful misapplication,
and other acts of fraud or dishonesty, in such sums and with
such sureties as may be approved by the Board of Directors and
any such bond shall specifically include protections for any
insurance proceeds received for any reason by the Board. The
expense of any such bonds shall be a Common Expense. The
amount of the bonds shall be based upon the judgment of the
Board of Directors and shall not be less than the estimated
maximum of funds, including reserve funds, if .ny, in the
custody cf the Corporation or {ts Managing Agent at any given
time during the term of the bond. In no event shall the

aggregate amount of such bonds be less than a sum equal to
850100044
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. three (3) months aggregate assessments on all anits plus
reserve funds, if any.

Section 13. 1Initial Management. The Initial Board has

entered, or will hereafter enter, into a management agreement
with Declarant (or a corporation or other entity -affiliated
with Declarant) or with an unaffiliated Managing Ac :nt approved
by Declarant for a term which will expire not later than
December 31, 1990, under which Declarant (or such affiliate of
Declarant, as appropriate) or unaffiliated ﬁanaging Agent will
provide supervision, fiscal and general ma: -~ae - and
maintenance of the Common Properties and, 1in ge ., perform
all of the duties and obligations of the Corpor .ion. Such
management agreement is or will be subject to terminatior by
Declarant (or its affiliate, as appropriate) at any time prior
to the expiration of its term or, if with an unaffiliated
Managing Agent, in accordance with the terms of the agreement
with such Managing Agent, in which event the Corporation shall
. thereupon and thereafter resume performance of all of its
duties, obligations and functions. Notwithstanding anything to
the contrary contained in this Declaration, so long as such
management agreement remains in effect Declarant (or its
affiliate, as approrriate) or the unaffiliated Managing Agent
approved by Declarant shall have, and Declarant hereby reserves
to itself (or to its affiliate, as appropriate) or :he
uvnaffiliated Managing Agent, the exclusive right to manage the
Real Estate and Common Properties and to perform all the
functions of the Corporation.
‘ARTICLE VI

Real Estate Taxes; Utilities
Section 1. Real Bstate Taxes. Real estate taxes on each

Lot, and on any Dwelling Unit or other improvements on each
Lot, are to be separately assessed and taxed to each Lot and
shall be paid by the Owner of such Lot. Any real estate taxes
or other assessments against the Common Properties shall be

paid by the Corporation and treated as a Common Expense.

850100044
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Section 2. Utilities. Each Owner shall pay for his own

utilities which shall be separately metered to each Lot and
Dwelling Unit. Utilities which are not separately metered to
an Owner's Lot or Dwelling Unit shall be treated as and paia as

part of the Common Expense, L. less otherwise determined by the

Corporation.
ARTICLE VII
Maintenance, Repairs and Replacements
Section 1. By Owners. Except ¢~ provided in Section 2(b)

of this Article, each Owner shall, at his own expense, be
responsible for, and shall promptly perform as the need
therefor arises, all maintenance, repairs, decoration and
replacement of his own Dwelling Unit, both interior and
exterior. In addition, ea~h Owner shall furnish and be
responsible for the maintenance of all portions of his Lot.
Each Owner shall promptly perform all maintenace and repair of
his Lot and Dwelling Unit which, if neglected, might adversely
affect any other Lot or Dwelling Unit or any part of the Common
Propetties: Such maintenance and repairs include but are not
limited to internal water lines, plumbing, electric lines, gas
lines, and all other fixtures, equipment ard accessories
belonging to the Owner and a part of or appurtenant to his
Dwelling Unit or Lot.

Section 2. Common Properties.

(a) Maintenance, repairs, replacements and upkeep of
the Common Properties shall be furnished by the Corporation, as
a part of its duties, and the cost thereof shall constitute a
part of the Common Expenses. The Board of Directors may adopt
such rules and regulations concerning maintenance, repair, use
and enjoyment of the Common Properties as it deems necessary.

(b) Notwithstanding any obligation or duty of the
Corporation to repair or maintain any of the Common Properties
if, due to the willful, intentional or negligent acts or
omissions of an Owner or of a member of his {amily or of a
guest, tenant, invitee or other occupant or visitor of such

Owner, damige stall be caused to the Common Properties, or if
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_maintenance, repairs or replacements shall be required thereby
which would otherwise be at the Common Expense, then such Owner
shall pay for such damage ard such meintenance, repairs and
replacements, as may be determined by the Corporation, unless
such loss is covered by the Corporation's insurance-with such
policy having a waiver of subrogation clause. If not paid by
such ouwner upon demand by the Corporation, the -ost of
repairing such damage shall be added to and become a part of
the assessment to which such Owner's Lot is si:bject.

(c) The authorized repre >ntatives of the
Corpo: ation, the Board and the Managing Agent for the
Corporation (if any) shall be entitled to reasonable access to
any Lot as may be required in connection with maintenance only,
repairs or replacements of or to the Common Properties,
including, but not limited to, access to any easements reserved
by any Subdivision Plat of any portion of the Real Estate for
such éurposes.

ARTICLE VIII

Architectural Control

Section 1. The Architectural Review Board. As a standing

committee of the Corporation, there shall be, and hereby is,
established an Architectural Review Board consisting of three
(3) or more Persons as may, from time to time, be provided in
the By-I.~ws. Until the Applicable Date, Declarant shall
appoint the members of the Architectural Review Board. After
the Applicable Date, the Architectural Review Board shall be
appointed by the Board of Directors,

Section . Pui poses. The Architectural Review Board
shall regulate the external design, appearance, use, location
and maintenance of the Real Estate and of improvements thereon
in such manner as to reserve and enhance values and to maintain
a harmonious relationship among structures, improvements and
the natural vegetation and topography.

Section_ 3. Conditions. No improvements, alterations,

repairs, change of colors, excavations, changes in grade or

other work which in any way alters the exterior of any Lot or
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the improvements locuted thereon from its ratural or improved
state existing on the date such Lot was first conveyed in fee
by the Declarant to an Owner shall be made or done without the
prior approval of the Architectural Review Board, except as
otherwise expressly provided ir this Declaration. No building,
fence, wall, Dwelling Uait, or other structure shall be
commenced, erected, maintained, improved, altered, made or Jone
on any Lot and no trees or shrubs may be planted on any Lot by
a Lot Owner without the prior wri‘ten approval of the
Architectural Review Board; proviacd this restriction shall not
be applicable to the original construction of a Dwelling Unit
on a Lot whether such construction occurs before or after the
Applicable Date.

Section_4. Procedures. 1In the event the Architectural

Review Board fails to approve, modify or disapprove in writing
an application within thirty (30) days after _Luch application
(and "all plans, drawings, specifications and other items
required to be submitted to it in accordance with such rules as
it may adopt) has been given to it, approval will be deemec
granted by the Architectural Review Board. A decision of the
Architectural Review Board may be appealed to the Board of
Directors which may reverse or modify such decision by a
two-thirds (2/3) vote of t.e Directors then serving. The
Architectural Review Board may establish committees consisting
of two (2) or more of its members, which committees shall
exercise such powers of the Board as may be delegated to them.
ARTICLE IX
Assessments

Section 1. Annual Accounting. “nnually, after the close
of each fiscal year of the Corporation and prior to the date of
the annual meeting of the Cornoration raxt following the end of
such fiscal year, the Board shall cause to be prepared and
furnished to each Owner a financial statement prepared by a
certiiried public accountant or firm of certified pubiic
accountants then servina the Corporation, which statement shall

show all receipts and expenses received, incurred and paid

during the preceding fiscal year. 850100044
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Section 2. Proposed Annual Budgct.

or before the date of the annual neeting of the Corporation,
the Board of Directors shall cause to be prepared a proposed
annual budget for the current fiscal year and shall- furnish a
copy of such proposed budget to each Owner at or prior to the
time the notice of such annual meeting is mailed or delivered
to such Owners. The annual budget shall be submitted to the
Owners at the annual meeting of the Corporétion for adoption
and, if so adopted, shall be the basis for the Regular
Assessments (hereinafter defined) for the current fiscal year.
At the annual meeting of the Owners, the budget may be approved
in whole or in part or may be amended in whole or in part by a
majority vot~ of the Owners; provided that any increase of more
than ten percent (10%) must be approved by a vote of two-thirds
(2/3) of each class of members who are voting in person or by
proxy; provided further, however, that in no event shall the
annual meeting of the Owners be adjourned until an annual
budget is approved and adopted at such meeting, either the
proposed annual budget or the proposed annual budget as
amended. The annual budget, the Regular Assessments and all
other sums assessed by the Corporation shall be estahlished by
using generally accepted accounting principles applied on a
consistent basis.

{b) Replacement Reserves. The annual budget and the

Regular Assessments shall, in addition, be established to
include the establishment and maintenance of a replacement
reserve fund for capital expenditures and replacement and
repair of the Common Properties, which replacement reserve fund
shall be used for those purposes and not for usual and ordinary
repair expenses of the Common Properties. Such replacement
reserve fund for capital expenditures and replacement and
repair of the Common Properties shall be maintained by the
Corporation in an interest bearing account with one or more
banks or savings and loan associations authorized to conduct
business in Marion County, Indiana, and insured by a Federal

depository agency selecied from time to time by the Board.
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(c) Failure to Adopt Budget. The failuie or delay

of the Board of Directors to prepare a prcoposed annual budget
and to furnish a copy thereof to the Owners shall not
constitute a waiver or release in any manner of t'e obligations
of the Owners to pay the Common Expenses as provided, whenever
determined. Whenever, whether bhefore or after the annual
meeting of the Ccrporation, there is no arnual budget approved
by the Owners as herein provided for such current fiscal year,
the Owners shall continue to pay Regular Assessments based upon
the last approved budget or, at the option of the Board, based
upon one hundred and ten percent (110%) of such last approved
budget, as a temporary budget.

Section 3. Reqular Assessments.

{a) Computation of Reqular Assessment., The annual

budget as adopted by the Owners shall, based on the estimated
cash requirement for the Common Expenses in the current fiscal
year as set forth in said budget, contain a proposed assessment
against each Lot, which shall be computed at follows: all
estimated Common Expenses including the replacement reserve
fund shall be divided by the total number of Lots in the
Subdivision to determine the quotient which shall be the per
Lot Regular Assessment.

(b) Notice of Reqular Assessment, Due Da :s and

Deficiencies and Surpluses. Immediately following the adoption

of the annual budget, each Owner shall be given written notice
of such assessment against his respective Lot (herein called
the "Regular Assessment”). In the event the Regular Assessment
for a particular ficf:al year is ini.ially based upon a
temporary budget, such Regular Assessment shall be revised,
within fifteen (15) days following adoption of the final annual
budget by the Owners, to reflect the assessment against each
Lot based upon such annual budget as finmally adopted by the
Owners. The aggregate amount of he Regular Assessments shall
be equal to the total amount of expenses provided and included
in the final annual budget, including reserve funds as

hereinabove provided. The Regular Assessment against each Lot
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. shall be paid in advance in equai quarterly installments

commencing on the Jlrst day of the first month of each fiscal

year and quarterly thereafter through and includ.ng the first
day of the last quarter «f such fiscal year. Pavment of the
quarterly installments of the Recular " ssecsment shall be made
to the Board of Directors or the Managing Agent, as directed hy
the Board of Directors; provided, however, Owners may elect to
pay quarterly assessments semi-annually or annually, in
advance. At the election and option of the Board, the Regular
Assessment may be required to be paid by the Owners in advance
in equal monthly installments rather than guarterly
installments. In the event the Regular Assessment for a
particular fiscal year of the Corporation was initially based
upon a temporary budget,

(i) if the Regular Assessment based upon the final annual
budget adopted by the Owners exceeds the amount of
the Regular “ssessment based upon the temporary

. budget, that portion of such excess appiicable to the
period from the first day of the current fiscal year
to the date of the next payment of the Regular
Assessment which is due shall be paid with such next
payment and such next payment, and all payments
therefter during such fiscal year, whether quarterly
or monthly, shall be increased so that the Reqular
Assessment as finally determined shall be paid in
full by the remaining payments due in such fiscal
year, or ’

(ii) if the Regular Assessment based upon the temporary
budget exceeds the Regular Assessment based upon the
final annual budget adopted by the Owners, such
excess shall be credited against the next payment or
payments of the Regular Assessment coming due,
whether guarterly or monthly, until the entire amount
of such excess has been so credited; provided,
however, that if an Owner had paid his Regular
Assessment either semi-annually or annually in
advance, then the adjustments set forth under (i) or
(ii) above shall be made by a cash payment by, or
refund to, the Owner on the first day of the second
month following the determination of the Regular
Assessment based upon the annual budget finally
adopted by the Owners.

{c) Lien for Assessments. The Regular Assescment

for the current fiscal year of the Corporation shail tecome a
lien on each separate Lot as of the first day of each fiscal
year of the Corporation, even though the final determination of
the amount of such Regular Asseriment may not have been made by
that date. The fact that an Owner ha- paid his Regular

Assessment for the current fiscal vear in whole or in part
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. based upon a temporary budget and thereafter, before the annual
budget and Regular Assessment are finally determined, approved
and adjusted as herein provided, sells, conveys o:r transfers
his Lot or any interest therein, shall not relieve or release
such Owner or his successor as Owner of such Lot from payment
of the Reqular Assessment for such Lot as finally determined,
and such Owner and his successor as Owner of such Lot shall be
jointly and severally liable for the Regular Assessment as
finally determined. Any statement of wunpaid assessments
furnished by the Corporation pursuant tc Section 2 of Article
XI hereof prior to the final ~»termination and adoption of the
annual budget and Regular Assessment for the year in which such
statement is made shall state that the matters set forth
therein are subject to adjustment upon determination and
adoption of the final budget and Regular Assessment for such
year, and all parties to whom any such statement may be
delivered or who may rely thereon shall be hound by such final
determinations. Quarterly or monthly (if so determined by the
Board) installments of Regular Assessments shall be due and
payable automatically on their respective due dates without any
notice from the Board or the Corporation, and neither the Board
nor the Corporation shall be responsible for providing any
notice or statements to Owners for the same.

Section 4. Special Assessments. From time to time Common

Expenses of an unusual or extraordinary nature or not otherwise
anticipated may arise. At such time, unless otherwise provided
in this Declaration, the Articles, the By-Laws or the Act, the
Board of Directors shall .aave the full right, power and
authority to make special assessments which, upon resolution of
the Board, shall become a lien on each Lot, prorated in equal
shares (herein called “Special Assessment”™): provided, that any
such assessment shall have the assent of sixty-seven perc-nt
(67%) of the votes of each class of members who are voting in
person or by proxy at a meeting duly called for this purpose,
Without limiting the generality of the foregoing provisions,

Special Assessments may be made by the Board of Directors from
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the purpose ot preserving the Lot and Dwelling Unit and to
collect the reitals and other profits therefrom for the benefit
of the Corporation to be applied to the unpaid Regular
Assessments or Special Assessments. The Board may, at its

option, bring a suit to recover a money judgment for any unpaid
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