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We want to commence this article by stating from the beginning that this article is
not intended as a criticism of the competency, dedication, work ethic or legal knowledge
and experience of the men and women who maintain the UCC filing offices around the
country. Quite the contrary. The fact that we have found it necessary to write this article
to prove the reality of “filing office error” is a tribute to the other fact that such error
occurs very infrequently. However, the fact that error does occur in any human or
machine based system also demonstrates the need for management of the risk of such
occurrence. UCC insurance is at its core a risk management tool providing an alternative
to the commercial lender self-insuring against risk involved in the security interest
perfection and priority process.
Further, author Jim Prendergast has, on many occasions, written about the rogue
judge and the errant judicial decision that throws a wrench into the perfection and priority
process so carefully balanced through the revision of Article 9.1 Throwing a bad decision
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on this finely tuned scale distorts the process and results in added risk to the filer and the
subsequent searcher.2 Jim admits, now that he is no longer in private commercial law
practice but in house at First American, that he really loves new traps for the unwary and
really bad law cases. UCC insurance does not contain an exclusion for bad law contrary
to Article 9. Such cases support the conclusion that UCC insurance, whether sold by First
American or any of the other major title insurance companies, provides a cost effective
risk management alternative to self insurance. The premium cost for UCC insurance is
sufficiently low that, notwithstanding the low probability of occurrence, the reality of
these cases justifies the use of UCC insurance over the cost of self insurance.
But this article is not about bad case law, but errors in the filing system that result
in missed priming liens. Revised Article 9 established a balance of risk between the filer
of the financing statement and the subsequent searcher searching for possible priming
liens. First, the initial burden is on the filer to file under the correct name of a debtor that
is a registered organization.3 Second, when addressing the issue of what errors in the
name of the debtor will render the filing ineffective as “seriously misleading,” only those
errors that would not be overcome by the standard search logic of the filing office’s
computer system are to be so considered.4 If the searcher enters the correct name of the
debtor, found in the debtor’s organizational documents, and the debtor name with the
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error appears on the search using the state’s standard search logic, then the filing with the
“incorrect” debtor name is not seriously misleading and the filing therefore effective.
Revised Article 9 then simplified the entire searching process by requiring only a single
search, for the majority of Article 9 collateral types, at the jurisdiction of the organization
of the debtor.5 The simplicity of the searching process is then balanced by the subsequent
searcher being at risk for mis-indexed effective financing statements.6 The balance is
continued by providing that a subsequent “Purchaser” is not subject to an otherwise
effective financing statement, a filing communicated to the filing office with tender of the
filing fee, that the filing office refuses to accept for reasons other than as set forth in §9516(b).7 The filer is on notice of the rejection of a financing statement. However, the
subsequent searcher is at risk for the effective filing that is not rejected but accepted by
the filing office and then misplaced.8 The balance is for the filer to file under the exact
name of the debtor, minor errors absorbed by the state’s computer search logic excepted,
and on the subsequent searcher to search under the exact name of the debtor.
“Filing office error” as used in this article is not intended as a pejorative, or
intended to indicate a level of culpability on behalf of the filing office for human or
machine error. The term is intended as a neutral statement to indicate that a problem has
occurred at a filing office that has resulted in the search results not being complete or
accurate. Filing office systems and procedures are not infallible, no matter how much we
or they wish they were. Error does occur and that is a statement of fact and not a
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statement of blame. The “fact” that errors do occur in the filing and search process and
that the occurrence of such errors cannot be totally avoided no matter what level of care
is applied merely brings into play the risk management utility of UCC insurance and the
comparison of third party insurance with self insurance. The cost of a filing office error
cannot be recovered through an action against the state – sovereign immunity and such
things. Third party insurance or self insurance are the only two available options.
To prove the point that filing office errors do occur, we have selected two
examples from the Secretary of State of Delaware, an example from the Secretary of
State of California, and an example from the Corporation Commission of the
Commonwealth of Virginia. We could have selected numerous other examples, and from
many other states and commonwealths, but this bicoastal approach seemed balanced and
fair. However, the fact that your state or commonwealth was not selected doesn’t mean
you are home free or that another state’s or commonwealth’s system is perfect. Again, all
human based systems have a degree of error. We admit that the percent of error is small,
but so is the premium for UCC insurance.
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DELAWARE ONE EXAMPLE

The Delaware example begins with the above search against the debtor “Jurys
Doyle US Holdings, Inc.” Pay particular attention to the “US” imbedded in the corporate
name. Under Section 503.3 of the Administrative Rules of the Delaware Secretary of
State, Division of Corporations, Uniform Commercial Code, Revised Article 9,
“Punctuation marks and accents are disregarded.” Given this standard search logic, “US”
and “U.S.” should be treated the same for searching purposes and a search against either
would, or should, bring up both.
The above search against “Jurys Doyle US Holdings, Inc.” was conducted on
January 23, 2006. The only financing statement filed in Delaware against the debtor was
by Ulster Bank Ireland Limited, as agent, filed on April 27, 2004. So far so good. But
then we did another search in March…………………….
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On March 14, 2006, we conducted another search against “Jurys Doyle US
Holdings, Inc.” to see if there were any additional filings subsequent to our initial search.
There were no filings subsequent to the date of our initial, but, as you can see from the
above three pages of the March 14, 2006 search, six prior filings popped up with a filing
date of October 18, 2002, financing statements filed three plus years prior to our initial
search. How did that happen?
Take a look at the name of the debtor in the six October 18, 2002 filings. The
name of the debtor is “Jurys Doyle U.S. Holdings, Inc.” and not “Jurys Doyle US
Holdings, Inc.” But, you may ask, what about Section 503.3 quoted above? The answer
to this mystery was provided by the Delaware filing office as a computer anomaly that
existed for about 48 hours. How they know this is beyond our understanding. The
computer apparently adjusted the state’s standard search logic to treat “U.S.” differently
than “US,” contrary to the standard search logic, for this 48 hour period, and then
miraculously readjusted itself back. Bad computer! Now, what is the result of this glitch?
From the perspective of the filer of the six 2002 financing statements, arguably,
during this 48 hour period, the filer was unperfected. A search under the correct name of
the debtor would not have brought up the filer’s financing statements filed against “Jurys
Doyle U.S. Holdings, Inc.” Fortunately, the debtor did not file bankruptcy during this 48
hour period. And what about the subsequent searcher? For this same 48 hour period, the
2004 filing was in first position and the filer could feel comfortable that there were no
other filings. At the end of the 48 period, the six 2002 filings primed the 2004 filing and
any subsequent filing. Whether you are the filer or the searcher, random computer
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alteration in the search logic of a state is not a good thing. Happily, all’s well that ends
well, but the point is made – filing office error does happen.

DELAWARE TWO EXAMPLE
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As you can tell from the above May 8, 2006 certified search from Delaware, as of
April 28, 2006 there were no financing statements filed against the debtor – HDC Mezz 2
Partners, LP. Well, we then did another search the next day, May 9, 2006 against the
same debtor. As shown on the following certified search dated as of May 1, 2006, a filing
was made against the debtor by German American Capital Corporation on January 1,
2006, nearly four months prior to our initial search through date of April 28. No
explanation, but clearly a mis-indexed January 11, 2006 filing that was discovered and
then correctly indexed. The searcher that relied on the May 8th search would be in trouble
after May 9th when the error was corrected.
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THE CALIFORNIA EXAMPLE

SECRETARY OF STATE
STATE OF CALIFORNIA
Search Certificate
SEARCH REQUESTED ON:
Individual Debtor: SPRAGUE ALBERT
Address: NOT SPECIFIED
Date Range From: NOT SPECIFIED
Search: ALL

04/04/2006

The undersigned Filing Officer hereby certifies that there are no active financing statements, tax
liens, attachment liens, or judgement liens on file in my office reflecting the above Debtor as of
03/29/2006 at 1700 hours.
The search results herein reflect only the specific information requested. The results of this Debtor
search will not reflect variances of this name. If the Debtor is known under other personal names,
trade names, business entities, or addresses, separate searches of these names will have to be
requested and conducted. The Secretary of State, his officers and agents disclaim any and all
liability for claims resulting from other filings on which the name of the Debtor can be found in any
other form than which was requested.

Bruce McPherson
Secretary of State

Document Number: 7508640003
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The above search result certified by the California Secretary of State, with respect
to our search request of April 4, 2006, states that as of March 29, 2006 there were “no
active financing statements, tax liens, attachment liens, or judgement liens on file”
against the debtor, Albert Sprague. Clear enough! However, when we search again on
April 11, 2006, seven days after the initial search, up popped a filing against the debtor
by Alliance Financial Capital, Inc. as secured party as shown on the following certified
search report. However, the “new” filing was not a financing statement filed after the
search though date of the previous search – March 29, 2006. On the contrary, the “newly”
discovered financing statement was filed on June 27, 2001, a few months shy of five
years prior to our initial search request. Perhaps the computer thought since the filing
date was so close to the scheduled lapse date, assuming no continuation, why show it at
all. However, what a surprise to the lender who funded based on the April 4, 2006 clear
search. This example is of a mis-indexed filing that was found and reentered correctly. As
we have discussed above, the subsequent searcher bears the risk of this type of filing
office error. No one at the California Secretary of State’s Office knew how this happened
– but it did!
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SECRETARY OF STATE
STATE OF CALIFORNIA
Search Certificate
SEARCH REQUESTED ON:

4/11/2006

Individual Debtor: SPRAGUE ALBERT
Address: NOT SPECIFIED
Date Range From: NOT SPECIFIED
Search: ALL

•

Indicates Filings that have been accepted after the Certification Date.

Original Filing #

Filing Type

File Date

File Time

01 -1 8460544

Financing Statement

06/27/2001

08:OO

Lapse Date # of Pages
06/27/2006

2

Debtor:
Individual:

SPRAGUE ALBERT
220 NORTH SIDE AVENUE, SONOMA CA USA, 95476

Organization:

PROFESSIONAL NURSING SERVICES, INC.
1700 PUEBLO AVENUE, SUITE 207, NAPA CA USA, 94559

Secured Party:

ALLIANCE FINANCIAL CAPITAL, INC

Organization:

700 AIRPORT BLVD STE 430, BURLINGAME CA USA, 94010

Amendment
Filing #

Filinq Tvpe

File Date

File Time

*06-70656913

Filing Officer Statement

04/11/2006

8:57

2

*06-70656915

Filing Officer Statement

04/11/2006

9: OO

1

# of Paqes

The undersigned Filing Officer hereby certifies that the above listing is a record of all presently active
financing statements, tax liens, attachment liens and judgement liens, including any change documents
relating to them, which name the above debtor, subject to any above-stated search qualifiers and are on
file in my office as of 04/05/2006 at 1700 hours.
The search results herein reflect only the specific information requested. The results of this Debtor
search will not reflect variances of this name. If the Debtor is known under other personal names, trade
names, business entities, or addresses, separate searches of these names will have to be requested
and conducted. The Secretary of State, his officers and agents disclaim any and all liability for claims
resulting from other filings on which the name of the Debtor can be found in any other form than which
was requested.

Bruce McPherson
Secretary of State

Document Number: 7584890002
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THE COMMONWEALTH OF VIRGINIA EXAMPLE

Just to give equal time to a commonwealth, the following is an example from
Virginia. A financing statement was filed on January 31, 2006. The acknowledgement of
filing from the Commonwealth of Virginia shows the effective date of the filing as
January 31, 2000 notwithstanding the January 31, 2006 filing date.
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At first we assumed that the filing date indicated on the above cover letter was an
innocent typo. Not so! We did a search and our filing of January 31, 2006 did not appear
on a certified search dated April 14, 2006:

This caused us some concern and we brought the failure to index to the attention of the
State Corporation Commission. In response, the indexing error was corrected and our
January 31, 2006 filed financing statement appeared correctly on a subsequent certified
search report dated May 9, 2006.
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CONCLUSION

As mentioned above, the purpose of this article is not to criticize state UCC filing
offices or to denigrate the effectiveness and competence of the filing officers. They do an
excellent job often under very difficult circumstances. Rather, the purpose of this article
is merely to state the obvious, that errors occur within UCC filing offices.
Notwithstanding the infrequency of occurrence, the fact that errors occur forces the
lender to decide between self-insurance and third party insurance. UCC insurance is the
risk management alternative to self-insurance.
UCC insurance can be cost justified from a number of different and cumulative
vantage points. UCC insurance can replace the lack of an opinion of borrower’s counsel
as a better alternative than the lender relying solely on the representations and warranties
of the debtor. The UCC Division of First American can replace the UCC compliance
back office of a lender, often at less of a cost than the training of specialty personnel,
given the inherent complexity of Article 9. UCC insurance is a cost effective risk
management tool to offset the rare but disconcerting filing office error.
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