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Adjoining Owners 
Under Real Property Actions and Proceedings Law (“RPAPL”) Section 881 (“Access to adjoining property 
to make improvements or repairs”), “[w]hen an owner or lessee seeks to make improvements or repairs to 
real property so situated that such improvements or repairs cannot be made by the owner or lessee without 
entering the premises of an adjoining owner or his lessee, and permission so to enter has been refused, the 
owner or lessee seeking to make improvements or repairs may commence a special proceeding for a license to 
so enter…” 

Petitioners sought an Order granting them a license under Section 281 to allow them to enter the 
Respondent’s adjoining property to repair a deteriorated retaining wall on the property line. The Supreme 
Court, New York County, granted the license but denied the Petitioners’ request for the recovery of license 
fees, legal costs and expenses. The Appellate Division, First Department, affirmed the lower court’s ruling. 
According to the Appellate Division, 

“…petitioner established the need to gain entry to respondent’s property; the court required petitioners 
to front the cost of the repairs or replacement of the wall and obtain insurance to cover respondent; 
respondent fails to raise any claim that the project substantially interfered with its use and enjoyment 
of the backyard space; and the court severed determination of the allocation of the costs of the wall, 
which might be a shared responsibility between the parties under section 211 of the 1916 New York City 
Building Code.”

The Court did not require the Petitioners to post a bond. Matter of Spence v. Strauss Park Realty, LLC, 2022 NY 
Slip Op 06894, decided December 6, 2022, is posted at  
https://www.nycourts.gov/reporter/3dseries/2022/2022_06894.htm. 

Condominiums/Business Judgment Rule
A condominium board adopted a house rule prohibiting any dog weighing more than 25 pounds from being 
on the property. A unit owner sought a judgment that the rule was null and void because the house rule had 
not been approved by 66 2/3% of the unit owners, which vote is required to amend the by laws. The Appellate 
Division, Second Department, affirmed the grant of the Plaintiff’s motion for summary judgment by the 
Supreme Court, Nassau County. According to the Appellate Division, 

“…the plaintiff demonstrated, prima facie, that the board’s adoption of the house rule was not 
authorized by the condominium bylaws, and thus, the adoption of the rule was not protected by the 
business judgment rule [citations omitted]. Since neither the condominium bylaws nor [the declaration] 
contained any restriction on the size of dogs permitted on the condominium premises, the house rule 
constituted an amendment of a permitted use of the plaintiff’s unit, which, pursuant to Article X of the 
condominium bylaws, required approval by 66 2/3% of the homeowners at a noticed meeting, and an 
amendment to the declaration [citations omitted].”

Turan v. Meadowbrook Pointe Homeowners Association, Inc., 2022 NY Slip Op  07255, decided December 21, 
2022, is posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_07255.htm. 

https://www.nycourts.gov/reporter/3dseries/2022/2022_06894.htm
https://www.nycourts.gov/reporter/3dseries/2022/2022_07255.htm
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Contracts of Sale/Real Estate Tax Refunds
The deed, executed March 30, 2017, transferred to the Plaintiff-purchaser “all of [the Defendant] Seller’s rights 
…claims…and causes of action…with respect to the premises.” The contract of sale also required that real 
estate taxes and assessments, if any, be apportioned as of the day immediately preceding the closing date “on 
the basis of the fiscal year for which assessed.” After closing, the Plaintiff applied for a refund of real estate 
taxes paid for the period June 1, 2013 through October 1, 2016 but New York City’s Department of Finance 
issued a refund to the seller under the authority of Real Property Tax Law Section 726 (“Refund of taxes”), 
which requires that excess real estate taxes are to be “paid to the petitioner or other person paying such tax.”

The Plaintiff sued, claiming it was entitled to the refund. The Appellate Division, First Department, affirmed 
dismissal of the complaint by the Supreme Court, New York County. According to the Appellate Division, 

“[t]he bill of sale conveyed the property and claims relating to the property, not claims personal to the 
seller as the person who paid the real estate taxes. This understanding of the bill of sale is consistent with 
the provision of the purchase and sale agreement that apportioned real estate taxes…Plaintiff obtained 
what it bargained for, ‘namely, a title that was free and clear’ of liens for accrued tax assessments and 
may not also recover real estate tax refunds attributable to taxes paid by the defendant seller in fiscal 
years predating the closing [citation omitted].”

69 Pinehurst LLC v. Sixty Nine Pinehurst Avenue Associates LLC, 2022 NY Slip Op 07142, decided December 
15, 2022, is posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_07142.htm. 

Easements
The owner of subdivision lot 5 used an easement for the use of a common driveway over subdivision lots 3, 
6 and 7 to a public street. The easement was granted by the common owner of the lots in 1980 and 1982. In 
2015, the then owner of lot 5, in a transaction involving only the owners of lots 6 and 7, released her rights 
to the easement in exchange for a different easement and the ownership of a strip of land within lot 6. 
However, the Plaintiff, now the owner of lot 5, continued to use the easement previously granted. In 2020, the 
Defendant, now the owner of lot 3, blocked access to the easement. 

The Plaintiff sought a declaration of its easement rights and a permanent injunction preventing the Defendant 
from restricting access over the driveway through Lot 3. The Appellate Division, Third Department, affirmed 
the grant of the Plaintiff’s motion for a preliminary injunction by the Supreme Court, Essex County. According 
to the Appellate Division, 

“[a]lthough defendant contends that the 2015 transaction resulted in the easement being released over 
lot 3, the language of the deed specifically references the portion of the easement being released as that 
‘over or through Lot 7 and Lot 6’ – with no express reference to lot 3….The affidavits submitted by plaintiff 
further support the position that the easement was not intended to be extinguished as to lot 3…”

As to an injunction, the Appellate Division held that the equities favored the Plaintiff’s use of the driveway 
through Lot 3 which had been blocked by the Defendant to preclude vehicle access to and from lot 5. Camp 
Bearberry, LLC v. Khanna, 2023 NY Slip Op 00009, decided January 5, 2023, is posted at   
https://www.nycourts.gov/reporter/3dseries/2023/2023_00009.htm. 

https://www.nycourts.gov/reporter/3dseries/2022/2022_07142.htm
https://www.nycourts.gov/reporter/3dseries/2023/2023_00009.htm
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Lien Law/Mechanic’s Liens 
The Supreme Court, New York County, vacated and discharged a mechanic’s lien filed by a contractor 
engaged to perform elevator maintenance at the Respondent’s property. Work performed under the 
contract, which provided that it “shall apply only to service, repairs or renewals herein covered which 
are necessitated by wear and tear in the ordinary and usual operation of equipment”, was held not to be 
a lienable “improvement” (as the term is defined in Lien Law Section 2) because “…it involves general 
upkeep and maintenance as opposed to a permanent improvement of real property.” Sasha Realty LLC v. 
Eltech Industries, Inc., 2022 NY Slip Op 33938, decided November 22, 2022, is posted at  
https://www.nycourts.gov/reporter/pdfs/2022/2022_33938.pdf.  

In PennyMac Corp. v. Suriel, 2022 NY Slip Op 34081, decided November 21, 2022, the Supreme Court, New York 
County, ordered the discharge of and vacated a mechanic’s lien filed by a handyman claiming to be, alternatively, a 
tenant or a prior owner of the property for labor he performed and materials he provided for work at the premises.  
The Court found that the lienor had not commenced an action to foreclose the lien after having been served a notice 
to do so under Lien Law Section 59 (“Vacating of a mechanics lien…”). Further, the Court held that the lienor was 
not a “contractor, subcontractor, laborer, [or] materialman” entitled to file a mechanic’s lien under Lien Law Section 
3 (“Mechanics lien on real property”). Lastly, the notice of lien was deficient under Lien Law Section 9 (“Content 
of notice of lien”) since the lienor, identifying himself as a “natural person”, did not provide a personal residence 
address as required by Section 9; for his address he only listed a post office box. This decision is posted at  
https://www.nycourts.gov/reporter/pdfs/2022/2022_34081.pdf. 

Mortgage Foreclosures/Complaint Dismissed as Abandoned Restored
Under Civil Practice Laws and Rules (“CPLR”) Section 3215 (“Default judgment”) subdivision (c) (‘Default not entered 
within one year”), “[i]f the plaintiff fails to take proceedings for the entry of judgment within one year after default, 
the court shall…dismiss the complaint as abandoned…upon its own initiative or on motion, unless sufficient cause is 
shown why the complaint should not be dismissed…”

In Deutsche Bank National Trust Company v. Lamarre, 2022 NY Slip Op 07056, decided December 14, 2022, the 
Appellate Division, Second Department, reversed the Order of the Supreme Court, Kings County, dismissing, under 
CPLR Section 3215(c), sua sponte, the complaint in an action to foreclose a mortgage as having been abandoned. 
The Plaintiff had filed a motion for, inter alia, an order of reference within one year of the Defendant’s default.  
“Presenting this motion to the court was sufficient to demonstrate the plaintiff’s intent to have the action proceed, 
notwithstanding that the motion papers were ultimately rejected by the court as defective [citation omitted].” The 
Appellate Division granted the Plaintiff’s motion to vacate the Supreme Court’s Order and to restore the action to 
the active calendar. This decision is posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_07056.htm. 

Mortgage Foreclosures/Receivers
The Supreme Court, New York County, denied a foreclosing mortgagee’s motion for the appointment of a receiver, 
notwithstanding that the mortgage authorized the appointment of a receiver. The lender asserted that the 
Defendant had defaulted in paying amounts due, had allowed the property to be subject to a filed mechanic’s lien, 
and had failed to pay real estate taxes. 

https://www.nycourts.gov/reporter/pdfs/2022/2022_33938.pdf
https://www.nycourts.gov/reporter/pdfs/2022/2022_34081.pdf
https://www.nycourts.gov/reporter/3dseries/2022/2022_07056.htm
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The Court noted that under CPLR Section 6401 (“Appointment of powers of temporary receiver”) a temporary 
receiver of property may be appointed “where there is danger that the property will be removed from the state, or 
lost, materially injured or destroyed.” According to the Court, 

“…Lender [failed] to demonstrate that the appointment of a receiver would, on balance, be beneficial at 
this point. Furthermore, there is no evidence that the filing of a mechanic’s lien threatens Lender’s [first lien] 
collateral…Lender has not demonstrated that there is danger that the property will be removed from the 
state, or lost, materially injured or destroyed. Finally, no judgment has been entered and Lender has yet to 
prove its case. The Court can reassess the situation as the case proceeds.”

Wells Fargo Bank, N.A. v. JTRE 240 East 54th Street LLC, 2022 NY Slip Op 34145, decided December 1, 2022, is 
posted at https://www.nycourts.gov/reporter/pdfs/2022/2022_34145.pdf. 

Mortgage Foreclosures/Referee’s Report 
Modifying an Order of the Supreme Court, Queens County, granting the Plaintiff’s motion for summary 
judgment, the Appellate Division, Second Department, deleted the lower court’s confirmation of the referee’s 
report, its grant of a judgment of foreclosure and sale, and its Order that the property be sold. The Referee, 
in determining the amounts due the Plaintiff, relied on an affidavit of an employee of the loan servicer who 
made assertions based on her review of business records. “However, the business records themselves were 
not attached to the affidavit. Consequently, the assertions regarding the date of the defendant’s default 
and the total sum due to the plaintiff, without the business records themselves, constituted inadmissible 
hearsay [citations omitted].” Wilmington Savings Fund Society, FSB v. Helal, 2022 NY Slip Op 07259, decided 
December 21, 2022, is posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_07259.htm. 

In Wells Fargo Bank, N.A. v. Licurse, 2022 NY Slip Op 07258, decided December 21, 2022, the Defendant 
sought to have reversed, on appeal, an Order of the Supreme Court, Dutchess County, which confirmed the 
referee’s report and granted a judgment of foreclosure and sale, on the ground that the referee had failed to 
hold a hearing before issuing his report. The Appellate Division, Second Department, dismissed the appeal and 
affirmed the lower court’s Order. According to the Appellate Division, 

“‘as long as a defendant is not prejudiced by the inability to submit evidence directly to the referee, a 
referee’s failure to notify a defendant and hold a hearing is not, by itself, a basis to reverse a judgment 
of foreclosure and sale…” [citations omitted]. Here, the defendant was not prejudiced by the referee’s 
failure to hold a hearing since, in opposing that branch of the plaintiff’s motion which was to confirm the 
referee’s report, the defendant had the opportunity to raise questions and submit evidence directly to 
the Supreme Court [citations omitted].” 

This decision is posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_07258.htm. 

Mortgage Foreclosures/Standing/RPAPL Section 1302-a
Section 1302-a (“Defense of lack of standing; not waived”) was added to the RPAPL by Chapter 739 of the 
Laws of 2019, effective December 23, 2019. Section 1302-a reads as follows:

https://www.nycourts.gov/reporter/pdfs/2022/2022_34145.pdf
https://www.nycourts.gov/reporter/3dseries/2022/2022_07259.htm
https://www.nycourts.gov/reporter/3dseries/2022/2022_07258.htm
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“Notwithstanding the provisions of subdivision (e) of rule thirty-two hundred eleven  of  the civil  practice  
law  and  rules,  any objection or defense based on the plaintiff's lack of standing in a foreclosure 
proceeding  related  to  a home  loan,  as  defined  in paragraph (a) of subdivision six of section thirteen 
hundred four of this article, shall not be waived if a  defendant fails to raise the objection or defense in a 
responsive pleading or pre-answer motion to dismiss. A defendant may not raise an objection or defense 
of lack of standing following a foreclosure sale, however, unless the judgment of foreclosure and sale was 
issued upon defendant's default.” 

In U.S. Bank N.A. v. Goldberger, 2022 NY Slip Op 07474, decided December 28, 2022, the Appellate Division, 
Second Department, affirming the grant of the foreclosing Plaintiff’s motion for an Order of Reference by the 
Supreme Court, Kings County, held that the Defendant could not assert the defense of the Plaintiff’s lack of 
standing because the Defendant did not make a pre-answer motion to dismiss or answer the complaint. “[S]ince 
the defendant failed to provide any reasonable excuse for his default, he may not assert lack of standing as a 
basis for opposing the plaintiff’s motion, inter alia, for an order of reference [citation omitted].” This decision is 
posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_07474.htm. 

Mortgage Foreclosures/Unrecorded Discharge 
The Defendant moved for summary judgment dismissing the complaint, claiming that there was an unrecorded 
discharge of the mortgage being foreclosed. The Supreme Court, New York County, denied the Defendant’s 
motion, confirmed the referee’s report, and entered a judgment of foreclosure and sale. The Appellate Division, 
First Department, affirming the lower court’s ruling, stated that 

“[t]he affidavit from defendant’s officer ‘provided insufficient information that would authenticate’ the 
records relied upon [citation omitted], as the affidavit offered no explanation as to why the purported 
discharge was never recorded. Absent any corroborating evidence, the unauthenticated discharge was 
insufficient to raise an issue of fact [citations omitted].” 

US Bank NA v. 532 W. 187 Realty LLC, 2022 NY Slip Op 07211, decided December 20, 2022, is posted at 
https://www.nycourts.gov/reporter/3dseries/2022/2022_07211.htm. 

Notarization
Current Developments has reported recent developments in New York law concerning authorizing a 
notary public to electronically notarize signatures. 

To recap, Governor Cuomo’s Executive Order 202.7, signed on March 19, 2020, authorized notaries public to 
officiate documents remotely using what is known as Remote Ink Notarization (“RIN”). RIN, with the use of audio-
visual technology, allows a person to ink-sign a document at a location different from the notary. This EO, as 
extended, was rescinded effective June 25, 2021.  Chapter 767 of the Laws of 2021, signed into law on December 
21, 2021, added Section 137-a (“Electronic notarization”) to New York State’s Executive Law allowing licensed 
notaries to perform notarial acts using Remote Online Notarization (“RON”) after registering with the DOS to do 
so. RON allows an electronic signature to be acknowledged and simultaneous notarization to occur electronically 
without the need for an ink signed paper document. Chapter 104 of the Laws of 2022, signed into law on February 
24, 2022, added Section 135-c (“Remote ink notarization”, or “RIN”) and amended Section 137-a. Chapter 104 
authorized a New York notary public, registering with the DOS as an “electronic notary public”, to notarize using 
either RON or RIN; however, RIN  may not be used  after January 31, 2023. 

https://www.nycourts.gov/reporter/3dseries/2022/2022_07474.htm
https://www.nycourts.gov/reporter/3dseries/2022/2022_07211.htm
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On January 25, 2023, Notice of Adoption of amendments to 19 NYCRR Part 182 (“Notaries public”), adding 
Sections 182.2 – 182.22 to Part 182, were published by the DOS in the New York State Register. These new 
sections, effective January 25, 2023, “…set standards relating to the performance of notarial acts, including 
electronic notarial acts.” They require a notary intending to perform electronic notarial acts to register as “electronic 
notary” and set standards for electronic notarization, including minimum requirements for “Identity Proofing” and a 
requirement that an electronic notary “be physically located in New York when performing electronic notarial acts.’

Section 182.9 (“Recordkeeping and reporting”) requires “all notaries” to “maintain records, as outlined herein, 
which shall be made contemporaneously with the notarial act…” For “electronic notarial acts, [the records must 
include] identification of the communication technology, certification authority, and verification procedure used.” 
Such records must be retained by a notary for at least ten years.

The Notice of Adoption can be located at 012523.pdf (ny.gov). Go to image page 30. 

FAQs issued by the Department of State are posted at https://dos.ny.gov/notary-public#remote-notarization-faqs

Notices of Pendency
The Plaintiff commenced an action to recover from the Defendant monies allegedly loaned to the Defendant 
to enable her to purchase a home with her co-Defendant. A notice of pendency was filed to prevent the sale 
of the home until the loan was repaid. The Supreme Court, Nassau County, vacated the notice of pendency, 
holding that the Plaintiff had not established valid causes of action for a constructive trust or an equitable lien. 
According to the Court, 

“…the plaintiff has failed to identify…any promise, express or implied, relating to the subject property, 
or any transfer in reliance on any promise relating to the property [citations omitted]. Instead, plaintiff 
merely alleges that he made an unsecured loan…used to purchase the...property…As a result, no claim 
for constructive trust is stated.”

As to the claim of an equitable lien, there was no agreement “‘express or implied that there shall be a 
lien on specific property’ [citations omitted].” Aziz v. Asha, 2019 NY Slip Op 34881, decided February 27, 
2019, and posted to the New York Slip Opinion Service on December 8, 2022 at https://www.nycourts.gov/
reporter/pdfs/2019/2019_34881.pdf. 

Recording Act/Easements
In 1975, the Plaintiff and the owner of the adjoining property, the Defendant’s predecessor-in-title, entered into 
an “Easement” affording access to the Plaintiff’s property through a driveway on what is now the Defendant’s 
property. The agreement was not recorded.  In 2018, the Defendant’s attorney notified the Plaintiff that it 
would “be installing…barriers…on their property line” because the tenants of the Plaintiff’s building, and their 
patrons and vendors, were “utilizing [the defendant’s] parking spaces/parking lot.” The Plaintiff commenced 
an action to enforce the agreement, seeking monetary damages, declaratory and injunctive relief, and specific 
performance. The Supreme Court, Putnam County, granted the Plaintiff’s motion for summary judgment, 
holding that the Plaintiff’s land was entitled to either the easement rights in the agreement or to an easement 
by necessity. (The two parcels had been in common ownership when the Plaintiff acquired title). The Court 
found that the Defendant, on taking title to its parcel, was on constructive notice of the possible existence of 
an easement and therefore had a duty to make further inquiry. 

https://dos.ny.gov/system/files/documents/2023/01/012523.pdf
https://dos.ny.gov/notary-public#remote-notarization-faqs
https://www.nycourts.gov/reporter/pdfs/2019/2019_34881.pdf
https://www.nycourts.gov/reporter/pdfs/2019/2019_34881.pdf
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The Appellate Division, Second Department, agreed with the lower court that the Defendant’s land was 
entitled to the benefits of the agreement. According to the appellate court, 

“[a] good faith purchaser for value is not bound by an easement which is not property recorded prior to 
the purchase of the encumbered property [citations omitted]. However, the purchaser cannot claim good 
faith purchaser status if it had actual or constructive notice of the easement [citations omitted]. Where 
there is open and visible use of property by a third person, a purchaser is placed on constructive notice 
of the possible existence of prior rights [citations omitted]. If no inquiry is made, the purchaser is charged 
with the knowledge that a reasonable inquiry concerning the defect would have revealed [citations 
omitted].”

“Here, the evidence in the record demonstrated that the plaintiff’s use of the driveway was open and 
visible. Thus, the plaintiff established that the defendant had constructive notice of the easement.”

The Appellate Division further held that the Supreme Court had properly denied that part of the summary 
judgment motion seeking that the court declare the scope of the easement, as the Plaintiff had failed to 
establish, prima facie, the scope of the easement.

Conwell Properties, Inc. v. DAG Route Six, LLC, 2022 NY Slip Op 06786, decided November 30, 2022, is 
posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_06786.htm. 

Recording Act/Notices of Pendency
In 2008, Lionel Ouellette (the record owner of a certain property), the Plaintiff, and two others agreed in 
writing that they would  each have a one-fourth interest in the property.  On June 7, 2017, Vertex Investor, Inc. 
purchased the property from Ouelette. In 2011, the Plaintiff commenced an action seeking a judgment that 
he owned a one-fourth interest in the property.  One June 20, 2017, the Plaintiff filed a notice of pendency. 
On July 10, 2017, Vertex recorded its deed. The Supreme Court, Kings County, denied Vertex’s motion for 
summary judgment dismissing the complaint insofar as asserted against it, ruling that it was the sole owner 
of the property, and cancelling the lis pendens. The Appellate Division, Second Department, reversed and 
granted Vertex’s motion, and remitted the matter for entry of a judgment on that basis. According to the 
Appellate Division, 

“…Vertex established, prima facie, that it purchased the subject property for valuable consideration, 
without actual or constructive notice of the plaintiff’s alleged interest [citation omitted]. Contrary to the 
plaintiff’s contention, his filing of a notice of pendency against the property before Vertex filed its deed 
did not negate Vertex’s status as a good-faith purchaser [citation omitted]. ‘[H]aving failed to avail itself of 
the protection of either Real Property Law Sections 291 [“Recording of conveyances”] or 294 [“Recording 
executory contracts and powers of attorney”] the plaintiff may not successfully contend that its filing 
of a notice of pendency serves as a substitute for the recording of a conveyance or a contract’ [citation 
omitted].”

The Appellate Division also held that the Plaintiff’s occupancy at the property did not defeat Vertex’s status 
as a bona fide purchaser and that the 2008 agreement did not satisfy the statute of frauds. Bello v. Ouellette, 
2022 NY Slip Op 07043, decided December 14, 2022, is posted at https://www.nycourts.gov/reporter/3dseri
es/2022/2022_07043.htm. 

https://www.nycourts.gov/reporter/3dseries/2022/2022_06786.htm
https://www.nycourts.gov/reporter/3dseries/2022/2022_07043.htm
https://www.nycourts.gov/reporter/3dseries/2022/2022_07043.htm
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Restrictive Covenants 
The Plaintiff sought to enforce a restrictive covenant prohibiting the Defendant from building a second garage 
on the Defendant’s abutting property. The Supreme Court, Rockland County, denied the Plaintiff’s motion for 
a preliminary injunction and granted the Defendant’s cross-motion to dismiss the complaint. The Appellate 
Division, Second Department, affirmed the lower court’s ruling. According to the Appellate Division,…the 
defendant’s submissions utterly refuted the plaintiff’s claim of standing to enforce the restrictive covenant 
arising from a deed originally conveying the defendant’s property, inter alia, by showing that the plaintiff’s 
property did not benefit from the restrictive covenant and that the plaintiff had no equitable right to enforce 
the covenant [citations omitted].” Katz v. DePaola, 2022 NY Slip Op 07441, decided December 28, 2022, is 
posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_07441.htm. 

Specific Devise of Mortgaged Property 
Under Subdivision (a) of New York’s Estates, Powers and Trusts Law Section 3-3.6 (“Encumbrances on property 
of decedent…”), “[w]here any property, subject, at the time of decedent’s death, to any lien…is specifically 
disposed of by will…the representative is not responsible for the satisfaction of the encumbrances out of 
the property of the decedent’s estate, except as provided in SCPA 1811 [“Payments of debts and funeral 
expenses”], unless, in the case of a will, the testator expressly or by necessary implication indicated otherwise. 
A provision in the will for the payment of debts is not such an indication.”

In Matter of Pejo, 2022 NY Slip Op 51280, decided November 4, 2022, in the judicial settlement of the 
Executor’s accounts the Guardian ad Litem for the minor children of the testator’s deceased son, who are 
distributees under the Will, objected to the payment from assets of the Estate of the mortgage on specifically 
devised property. The Guardian ad Litem asserted that the property should be transferred to the specific 
devisee subject to the mortgage. The Surrogate’s Court, Broome County, disallowed the payment of the 
mortgage from funds of the Estate. The Court directed the Executor to provide the Court with the amount of 
real estate taxes and insurance paid so that those amounts could be “separated from the amount paid on the 
mortgage”, allowing the Court to compute the final distributions under the Will. According to the Court, 

“The statutory presumption that specifically devised real estate is subject to an existing mortgage is 
established and well settled law…The application of EPTL 3-3.6(a) to this specific gift of real estate is 
clear. The devise is subject to the mortgage in place at the time of the decedent’s death, unless in his 
will, [the testator] ‘expressly or by necessary implication indicted otherwise.’ The Will does not expressly 
provide for payment of the mortgage. The issue is whether the language of the Will creates a necessary 
implication that the mortgage be paid…On the record before it, the Court finds that there is no such 
necessary implication.”

This decision is posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_51280.htm. 

Subdivisions/Restrictive Covenants
Subdivision restrictions state, in part, that “[n]o lot…shall be used for other than residential purposes” and that 
“[n]o building shall be erected, altered, placed or permitted to remain on any lot other than [a] single-family 
dwelling for occupancy by not more than one family…” Accessory uses are required to be approved by an 
Architectural Control Committee. 

https://www.nycourts.gov/reporter/3dseries/2022/2022_07441.htm
https://www.nycourts.gov/reporter/3dseries/2022/2022_51280.htm
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The Defendants, the owners of two parcels within the subdivision, installed a driveway through one of the 
lots to their residence on the other lot. The Plaintiffs, owners of an adjacent parcel, sought a ruling that the 
driveway violated the subdivision’s restrictions and an Order directing its removal. The Defendants asserted 
that the restrictions did not apply to their driveway. The Supreme Court, Cortland County, granted the 
Defendants’ cross-motion to dismiss the complaint, holding that the driveway did not violate the restrictions. 
The Appellate Division, Third Department, affirmed the lower court’s ruling. According to the Appellate 
Division, noting that “‘[t]he law favors free and unencumbered use of real property, and covenants restricting 
use are strictly construed against those seeking to enforce them’ [citations omitted]”, 

“…the subdivision restrictions do not address requirements for the installation of private driveways 
anywhere in the text…[Therefore,] we must analyze whether a driveway, installed for private use, falls 
under the ‘residential purpose’ definition and whether such driveway should be considered an ‘accessory 
structure’… Plaintiff’s description, in the complaint, of the driveway as a ‘roadway’ or ‘public highway’ 
such that it would violate the subdivision restrictions has not been established by clear and convincing 
evidence given that there is no evidence other than plaintiffs’ mere speculation that defendants would 
be utilizing the driveway or either of their parcels for anything other than private residential purposes 
[citations omitted].

“As to whether the driveway is an ‘accessory structure’ such that approval by the Committee is 
required…plaintiffs provide no clear and convincing evidence that the ‘accessory structure’ is to be 
construed so broadly as to include driveways…[E]very parcel [in the subdivision] contains a driveway 
leading to a residence.”

Kumar v. Franco, 2022 NY Slip Op 07486, decided December 29, 2022, is posted at  
https://www.nycourts.gov/reporter/3dseries/2022/2022_07486.htm. 

Temporary Receiver/Cooperative Unit
In an action for specific performance to complete the sale of a cooperative unit, the Defendant-seller did 
not appear, answer or file any document in this case. The Defendant’s sister alleged that the Defendant 
was part of the Sovereign Citizens Movement and was therefore not bound by the proceeding. The 
sister further claimed that the Defendant had limited mental capacity. The Supreme Court, New York 
County, appointed a temporary receiver to complete the sale. The Receiver was authorized to sign any 
documents necessary to transfer the unit and to use sale proceeds to pay off any outstanding liens on 
the unit and the Defendant’s and the Receiver’s attorneys’ fees. Any balance of the sale proceeds is to be 
held in escrow until it can be deposited in an account of the Defendant. The Court found that “there is no 
evidence submitted that defendant was incapacitated at the time she entered into the contract to sell the 
apartment.” Schlanger v. Harloff, 2022 NY Slip Op 34331, decided December 21, 2022, is posted at  
https://www.nycourts.gov/reporter/pdfs/2022/2022_34331.pdf. 

https://www.nycourts.gov/reporter/3dseries/2022/2022_07486.htm
https://www.nycourts.gov/reporter/pdfs/2022/2022_34331.pdf
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Tenancy by the Entirety
In 2016, a husband conveyed property to himself and “his wife”, thereby creating a tenancy by the entirety. 
After the husband died intestate in 2020, his adult children, his wife’s stepchildren, sought to obtain a judgment 
that they shared ownership equally with their stepmother. They alleged that their father had intended them 
and the Defendant to hold title to the property equally on his death, and that he may have prepared a Will 
to that effect. The Supreme Court, Nassau County, dismissed the complaint for the failure to state a cause 
of action. The Appellate Division, Second Department, affirmed the lower court’s ruling. According to the 
Appellate Division,

 “…upon the decedent’s death, ownership of the entirety of the subject property automatically passed 
to [the surviving spouse] by operation of law, irrespective of whether the decedent had desired for the 
plaintiffs to have an ownership interest or had prepared a will to that effect [citations omitted].”

The Appellate Division remitted the case to the Supreme Court for entry of a judgment declaring that the 
plaintiff did not have an ownership interest in the property. Ciaccio v. Wright-Ciaccio, 2022 NY Slip Op 07215, 
decided December 21, 2023, is posted at https://www.nycourts.gov/reporter/3dseries/2022/2022_07215.htm. 

Transfer Tax/Peconic Bay Region Community Preservation Fund  
Current Developments dated January 7, 2023 reported that the Peconic Bay Transfer Tax had been increased to 2% 
of consideration effective April 1, 2023 in the Towns of East Hampton, Shelter Island, Southampton and Southold 
(not in the Town of Riverhead). The Bulletin also advised that “allowances” that reduce the amount of taxable 
consideration were being modified or, in some cases, eliminated, effective January 1, 2023. On January 10, 2023, 
the office of the Suffolk County Clerk issued a notice that “it has been decided to push back the full implementation 
of the recently enacted changes for the Peconic Bay Community Preservation Fund until April 1, 2023. The new 
allowance limits and the increased .5% rate will take effect on transactions that commence after April 1, 2023.”

Transfer Taxes/Towns of Gardiner and Marbletown 
Pursuant to Local Law 5 of 2022 in the Town of Gardiner and Local Law 6 of 2022 in the Town of Marbletown, 
both in Ulster County, as approved by referenda held at the last general election, there are new local transfer 
taxes in those towns.  The new transfer tax in the Town of Gardiner is 1.25% of taxable consideration, effective 
February 1, 2023. The new transfer tax in the Town of Marbletown is 1%, effective January 1, 2023. The Local 
Law for Marbletown states that the tax is payable by the buyer; under both Local Laws the buyer and seller are 
jointly and severally liable for payment of the tax. 

These Local Laws were adopted pursuant to the authority of Section 6-s (“Community Preservation Funds”) of 
New York State’s General Municipal Law to fund each Town’s Community Preservation Fund. GML Section 6-s 
states, in part, that “[t]he purposes of the fund shall be exclusively, (a) to implement a plan for the preservation 
of community character as required by this section…”

Transfers subject to these taxes include, among others, the transfer of a fee interest, the creation, assignment 
or surrender of a lease or a sublease, the transfer of a cooperative unit, the grant of an option to purchase 
with use and occupancy, the assignment or surrender of an option to purchase, the assignment of a contract to 
purchase, and the transfer of a “controlling interest” in an entity owning real property. 

https://www.nycourts.gov/reporter/3dseries/2022/2022_07215.htm
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As noted on each Town’s new transfer tax returns, the taxes are computed on the amount in excess of “the 
median sales price of residential real property in Ulster County.” The returns set forth a web address at which 
this amount can be found; the current median residential sales price for Ulster County, as reported on the 
Towns’ web sites, is $320,000.

Conveyances made after the effective date of each transfer tax are not subject to these taxes if “made 
pursuant to [a] binding written contract entered into prior to such date, provided that the date of execution 
of such contract is confirmed by independent evidence such as the recording of the contract [,] payment of a 
deposit, or other facts and circumstances as determined by the County Clerk…”

Transfer tax forms can be obtained at the links below. The forms, with payment of any tax due, are to be 
submitted to the Ulster County Clerk, together with a $5 filing fee. 

Marbletown-Transfer-Tax-Form-Fillable.pdf (ulstercountyny.gov) 
Gardiner-Transfer-Tax-Form-Fillable.pdf (ulstercountyny.gov)

Zoning Lots/Marketable Title
The former owner of tax lot 78 subdivided the lots into tax lots 78 and 79. It conveyed lot 79 and lot 78 to 
different parties, but the deed to lot 78, the parcel owned by the Plaintiff, was erroneously described as “new 
lot 79”. The tax lots remained as a single zoning lot. 

After Eric Thomas, Jr., a subsequent owner of tax lot 79 who acquired title after the foreclosure of a mortgage 
on the property, recorded a confirmatory deed conveying to himself both tax lots, the Plaintiff commenced an 
action to set aside the confirmatory deed. Thomas cross-claimed against his grantor to have it be required to 
execute a corrective deed conveying to him both tax lots. Thomas claimed that since the parcels were never 
legally subdivided, both tax lots were subject to the judgment of foreclosure and sale. 

The Appellate Division, Second Department, affirmed the Supreme Court, Kings County’s grant of the 
Plaintiff’s motion for summary judgment, setting aside Thomas’ corrective deed, and the grant of the 
motion to dismiss the cross claim. Both courts held that he had acquired title to only tax lot 79. Further, 
according to the Appellate Division, “…the question of whether the conveyances of [tax lots 78 and 79] 
created an illegal subdivision in contravention of zoning regulations is not before this Court. The issue here 
is who owns the subject lot, and not whether either lot complies with zoning regulations.” Brown v. Home 
Sales, Inc., 2022 NY Slip Op 06903, decided December 7, 2022, is posted at  
https://www.nycourts.gov/reporter/3dseries/2022/2022_06903.htm. 

Michael J. Berey 
Current Developments since 1997 
No. 231 
February 1, 2023

PRIOR ISSUES OF CURRENT DEVELOPMENTS AT  
www.firstam.com/title/commercial/ny/current-developments.html  

https://clerk.ulstercountyny.gov/sites/default/files/resources/Marbletown-Transfer-Tax-Form-Fillable.pdf
https://clerk.ulstercountyny.gov/sites/default/files/resources/Gardiner-Transfer-Tax-Form-Fillable.pdf
https://www.nycourts.gov/reporter/3dseries/2022/2022_06903.htm
https://www.firstam.com/title/commercial/ny/current-developments.html

