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Current Developments
Foreclosures/Condominiums

Plaintiff Board of Managers moved for summary judgment in an Action to foreclose a common
charge lien. The Defendant unit owner opposed the motion on the grounds that he owed less
than the amount claimed. The Supreme Court, Queens County, granted the Plaintiff’s motion.
“A dispute as to the exact amount owed…does not preclude the granting of summary judgment
as to liability. Any such dispute may be resolved after a reference pursuant to RPAPL 1321
[Default or admission]”. Board of Managers of the Village Mall at Hillcrest Condominium, decided
December 20, 2010, is reported at 29 Misc. 3d 1238 and 2010 WL 5173180.

Mortgage Foreclosures

Under Section 713 (“Grounds where no landlord-tenant relationship exists”) of the Real Property
Actions and Proceedings Law Article 7 [“Summary Proceeding to Recover Possession of Real
Property”], “[a] special proceeding may be maintained… after a ten-day notice to quit has been
served upon the respondent…. upon the following grounds”. One of those grounds, in subsection 5 of Section 713, is that “…the property has been sold in foreclosure and either the deed
delivered pursuant to such sale, or a copy of such deed, certified as provided in the CPLR, has
been exhibited to him”.
Occupants of real property sold at foreclosure moved in Civil Court to dismiss a RPAPL Section
713 proceeding brought against them. They alleged that attaching a copy of the Referee’s deed
to a 10-day notice to quit served by “nail and mail” (after four attempts at personal service were
made) did not comply with the requirements of subsection 5. The Civil Court, Kings County,
denied the motion; the ruling was reversed and the Appellant-occupant’s motion was granted by
the Supreme Court, Appellate Term. According to the Appellate Term, “attaching a copy of the
referee’s deed to a 10-day notice to quit served by ‘nail and mail’ was insufficient to satisfy the
requirement of exhibition of the deed pursuant to RPAPL Section 713(5)”. Home Loan Services,
Inc. v. Moskowitz, decided February 14, 2011, is reported at 2011 WL 564751.

Mortgage Foreclosures

Counsel for the Plaintiff in a foreclosure in Kings County withdrew a motion for summary judgment
and an order of reference without an explanation, noting that the action was not being discontinued. The cover letter to the Court accompanying the request to withdraw the motion also stated
that the law firm and the attorneys it employs “are debt collectors who are attempting to collect
a debt. Any information obtained by them will be used for that purpose”.
Judge Arthur M. Schack, noting that the statement that the law firm was collecting a debt “borders
on frivolous conduct” and suggesting that sanctions would be imposed on the law firm, granted
the request to withdraw the motion, dismissed the foreclosure action without prejudice, and, “in
the exercise of the inherent power of the court”, canceled the notice of pendency. According
to Judge Schack, “to allow this action to continue without seeking the ultimate purpose of a
foreclosure action, to obtain a judgment of foreclosure and sale, makes a mockery of and wastes
judicial resources”. Wells Fargo Bank, N.A. v. Zelouf, decided February 23, 2011, is reported at
2011 WL 622074.
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Mortgage Foreclosures/Affirmation

As noted in Current Developments dated October 25, 2010, an Administrative Order issued
October 20, 2010 by the Chief Administrative Judge of New York State’s Courts, requires
Plaintiff’s counsel in a residential mortgage foreclosure, understood to be a foreclosure of
property improved by a one-to-four family residence, to file in the action the Affirmation at
www.courts.state.ny.us/attorneys/foreclosures/Affirmation-Foreclosure.pdf.
In LaSalle Bank, N.A. v. Pace, the foreclosing Plaintiff moved for an Order granting summary
judgment and appointing a referee to compute. The Defendants argued that the motion should
be denied since it was not accompanied by the required Affirmation. Judge Thomas F. Whelan
of the Supreme Court, Suffolk County, granted Plaintiff’s motion, holding that the Affirmation
was not required when submitting a motion for an accelerated judgment and an order of reference; the Affirmation may be submitted with a motion for a judgment of foreclosure and sale.
The Court then questioned whether the Chief Administrative Judge had the authority to issue
the Administrative Order. According to Judge Whelan, while the Chief Administrative Judge is
authorized to supervise the administration and operation of the courts, regulations as to practice
and procedure must arise from a statute or from another delegation of authority from the legislature, which was not here the case. The decision, dated February 28, 2011, is reported at 2011
WL 723555.
Taking a different approach, Judge Peter H. Mayer of the Supreme Court, Suffolk County, stated
in Bayview Loan Servicing, LLC v. Bozymowski:
“With the intent of the new Rule in mind, this Court requires that after October 20, 2010,
the mandatory affirmation must accompany all applications made at any and all stages of
foreclosure proceedings. Obviously, a mere single filing at only one phase of the case would
not comport with the intent of Judge Pfau’s Order. Indeed, if compliance were sufficient by
filing the requisite affirmation at only one phase, improper or untruthful papers could be filed
at all other phases with virtual impunity”.
Noting issues as to the Plaintiff’s standing to foreclose and the Plaintiff’s failure to submit an
Affirmation in the form and with the language required by the Administrative Order, the Court
denied the Plaintiff’s motion for an order of reference and scheduled a hearing to determine if
the Plaintiff’s conduct or that of its counsel was “frivolous”, as defined in 22 NYCRR Section
130-1.1(c) (“Costs; sanctions”), and, if so, whether sanctions should be imposed. This case,
decided February 17, 2011, is reported at 2011 NY Slip Op 52040.

Mortgage Foreclosures/MERS

A mortgagee’s servicer brought a motion in the United States Bankruptcy Court for the Eastern
District of New York to lift the automatic stay to enable the mortgagee to complete its foreclosure
on property jointly owned by the Debtor. The mortgage had been assigned to the mortgagee by
MERS as “nominee” of the original lender. The Debtor opposed the motion, alleging that MERS
did not have the authority to assign the mortgage and, accordingly, the holder of the mortgage
did not have standing to seek the lifting of the stay.
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Judge Robert E. Grossman granted the motion and lifted the stay. A judgment of foreclosure and
sale had been entered by the Supreme Court, Nassau County and, under the so-called RookerFeldman doctrine and res judicata, the Bankruptcy Court could not look behind the foreclosure
judgment to question whether the foreclosing mortgagee had standing. However, according
to Judge Grossman, “in future cases which involve MERS, the moving party must show that it
validly holds both the mortgage and the underlying note in order to prove standing before this
Court”. Naming MERS as “nominee” and/or “mortgagee of record” in the original mortgage does
not, in itself, authorize MERS to assign the mortgage, and an agency relationship between MERS
and its members (including the assignee of the mortgage in question) had not been shown. In re
Agard, decided February 10, 2011, is reported at 2011 WL 499959.

Mortgage Recording Tax/New York State Transfer Tax

New York State’s Department of Taxation and Finance has announced that the interest rate to be
charged for the period April 1, 2011 – June 30, 2011 on late payments and assessments of mortgage
recording tax and the State’s Real Estate Transfer Tax will be 8% per annum, compounded daily.
The interest rate to be paid on refunds of those taxes will be 3% per annum, compounded daily.
The interest rates are published at http://www.tax.state.ny.us/pay/all/int_curr.htm.

New York City Register

The Department of Finance website announces the following: “Effective January 31, 2011, City
Register Customer Service and Tax Map Customer Service will only be available at the Manhattan
Business Center location [66 John Street]. Bronx, Brooklyn, and Queens City Register Offices
will only provide document drop-off, pick-up and research. Effective March 1, 2011, payments
by check will only be accepted at the Manhattan City Register office. Credit Card and Cash
payments will only be accepted at the Manhattan Business Center”.
See http://nyc.gov/html/dof/html/property/property_info_taxmaps.shtml.

New York State Real Estate Transfer Tax (“RETT”)

The Advisory Opinion Unit, Office of Counsel, in New York State’s Department of Taxation and
Finance, has issued an Advisory Opinion on the application of the RETT to the merger of two
separate residential cooperative corporations, each of which owns a separate tower constructed
over the same six story office building. According to the Department, the transfer of the real
property to the surviving corporation is transfer taxable since the mere change exemption does
not apply to a conveyance to a cooperative corporation. The transfer of original shares of stock in
the surviving corporation to the former shareholders in the dissolving corporation is also taxable
but, under Tax Law Section 1405-B (“Cooperative housing corporation transfers”), a credit for
a mere change of identity is allowed for part of the tax paid on the merger. Advisory Opinion
TSB-A-11(1)R (Petition No. M100617A), dated February 22, 2011, is posted at
http://www.tax.ny.gov/pdf/advisory_opinions/real_estate/a11_1r.pdf.
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A Recording Act

A mortgage being foreclosed on a condominium unit was mis-indexed in the Office of the New
York City Register. The unit was subsequently sold to Defendant Choy who obtained mortgage
financing from Defendant JP Morgan Chase Bank. Choy and JP Morgan Chase Bank moved
for dismissal of the foreclosure as to them and for an Order declaring that the mortgage being
foreclosed was subordinate to their interests. The Supreme Court, New York County, found
that these Defendants did not have actual or constructive notice of the Plaintiff’s mortgage and
granted their motion. According to the Court, “where as here an undisputed error has occurred
in the indexing of a prior mortgage, that error prevents a record of that instrument from constituting constructive notice of the prior mortgage”. PHH Mortgage Corporation v. Peters, decided
January 12, 2011, was reported in the New York Law Journal on January 25, 2011.

Restrictive Covenants

A deed in 1950 conveying a parcel of real property to the Village of Bayville, in Suffolk County,
included a restrictive covenant prohibiting the use of the property for “commercial enterprises”.
It further provided that “no use of the premises shall be made or permitted which would be
offensive, dangerous or obnoxious to the owners or any owner (now or hereafter) of land within
a radius of one mile of the premises whether by reason of smoke, odor, fumes or any other
use whatsoever offensive to such owners or owner of land”. The Village erected a public water
tower and granted licenses pursuant to which more than fifty antennas for wireless service were
constructed on the tower. Plaintiffs, residing within one-quarter mile of the tower, sued the Village
and the wireless companies seeking a declaratory judgment that the noise associated with the
antennas violated the restrictive covenant and an injunction ordering the removal of the antennas. They also claimed that they were deprived of procedural due process, in violation of the
Fourteenth Amendment and 42 USC Section 1983 (“Civil action for deprivation of rights”).
The United States District Court for the Eastern District of New York denied the Defendants
motion to dismiss the Plaintiffs’ claim that the noise emanating from the property violated the
restrictive covenant; the Grantor of the deed in question intended “to protect residents within
the provided one-mile radius of the Property from these physical irritants”. However, as to the
prohibition against “commercial enterprises” at the property, the Plaintiffs were only incidental
beneficiaries and, as such, they lacked standing to enforce that restriction. There was nothing
to suggest that the Grantor’s “intent [was] to permit enforcement [of this restriction] by each and
every member of the public”. The Court also dismissed the Plaintiffs due process claim but with
leave to replead; no facts were pleaded as to “what process was due by the Village Defendant or
how that process was deprived”. Hoy v. The Incorporated Village of Bayville, decided February
25, 2011, is reported at 2011 WL 679907.

Rule Against Perpetuities

Current Developments dated July 8, 2009 reported the Appellate Division, First Department’s
decision on June 23, 2009 that a renewal option in a commercial lease having nine options to
renew for consecutive ten year periods, exercisable after expiration of the initial 14 year term
of the lease, violated the rule against remote vesting. Under Estates, Powers and Trusts Law
Section 9-1.1(b) (“Rule against perpetuities”), “[n]o estate in property shall be valid unless it must
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vest, if at all, not later than twenty-one years after one or more lives in being at the creation of
the estate and any period of gestation involved…”. According to the Appellate Division, since
the renewal option was not exercised before the end of the lease term in 1997 and the tenant
remained in possession month-to-month pending the landlord’s notice that the tenant had 60
days to exercise the option, as provided in the lease, the rights under the renewal option could
vest at a time beyond the statutorily permissible period. This ruling has been reversed by New
York State’s Court of Appeals. The Court of Appeals held that options to renew leases are not
subject to the rule against perpetuities.
The Appellate Division’s ruling in Bleecker Street Tenants Corp. v. Bleecker Jones LLC, dated
June 23, 2009, is reported at 882 N.Y.S. 2d 42. The decision of the Court of Appeals, dated
February 23, 2011, is reported at 2100 WL 649766.

Surveys

The “Minimum Standard Detail Requirements for ALTA/ACSM Land Title Surveys” has been
amended by the American Land Title Association and the National Society of Professional
Surveyors, Inc. (a member of the American Congress on Surveying and Mapping), effective
February 23, 2011. According to the ALTA’s web site this is the “first major rewrite [of the Land
Title Survey Standards] since they were first adopted… in 1962”. As stated by ALTA, among the
primary changes are the following:
“An effort was made to standardize wording with regard to the property being surveyed,
which has, in the past, been referred to as the “premises,” the “property,” the “parcel” and
the “tract.” The 2011 Standards use the term “the surveyed property,” except where it is
not appropriate.
“Also made more consistent was the use of varying terms such as “visible,” “observed,”
“observable,” and “physical” in earlier versions. The 2011 Standards use the term “observed
in the process of conducting the survey” wherever possible and appropriate.
“With regard to the boundary, other significant additions include a sentence that defines
what constitutes an ALTA/ACSM Land Title Survey, guidance on Land Title Surveys of
non-standard types of properties (such as marinas, trailer parks and campgrounds), a recognition of the existence of the normal standard of care, and a section that addresses need for
the application of proper boundary law principles in the resolution of boundaries. The issue
of junior/senior rights has also been addressed. Where there is a water boundary, there is
now a requirement that the feature located on the survey (e.g. bank, edge of water, low water
line, etc.) should bear some relationship to how that boundary is described in the writings.
“The measurement standards have been fully incorporated into the Standards for the first
time since 1986, rather than being a separate attachment. In addition, the term Relative
Positional Accuracy has been changed to Relative Positional Precision (RPP) to properly
reflect what the term actually represents. The definition of RPP (formerly RPA) has also been
clarified and the points involved in the analysis are now limited to the actual corners of the
property surveyed….”
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In addition, according to ALTA:
“Other changes include several sub-sections and a new Table A item that clarify the surveying and depiction of easements – both on-site and off-site. Other new Table A items include
one related to wetlands locations and one which requires the surveyor to have professional
liability insurance…A new section on deliverables gives a nod to digital copies.”
“…the section on the certification now includes wording requiring that ‘the plat or map shall
bear only the following certification, unaltered…’, except as may be required by jurisdictional
requirements (some states require specific additional wording)”.
The 2011 Standards are posted on the ALTA web site at
http://www.alta.org/forms/download.cfm?formID=338&type=word.
Further information is available from James Ryan of First American Commercial Due Diligence
Services at 212-850-0659 or at jpryan@firstam.com.

UCC/Foreclosures/Cooperative Units

Subsection (f) of UCC Section 9-611 (“Notification Before Disposition of Collateral”), added by
Chapter 507 of the Laws of 2009 effective January 14, 2010, requires that a specific pre-disposition notice, captioned “Help for Homeowners at Risk of Foreclosure”, be sent to the owner of a
cooperative unit being foreclosed, if the unit is “used” by the owner, not less than 90 days prior
to the foreclosure sale. The notice, on its own page, is required to be in bold, fourteen-point type,
printed on colored paper which is a color other than for the notice in subsection (b) of Section
9-611. The title of the notice is to be in bold, twenty-point type.
The Plaintiffs in Stern-Obstfeld v. Bank of America sought an Order preventing the UCC sale of
their apartment. The Supreme Court, New York County, finding that a notice did not comply with
UCC Section 9-611(f)’s requirements for the timing of or the type size in the notice or the information to be provided in the notice stayed the sale until the Defendant-lender served new notices
complying with the provisions of UCC Article 9 including Section 9-611(f). The case, decided
January 4, 2011, is reported at 915 N.Y.S. 2d 456.
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