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Bankruptcy

In a case of first impression, a bankruptcy court judge sitting in the Western
District of New York ruled that under New York law the transfer of property
prior to a bankruptcy filing, although the property may have the benefit of a
homestead exemption, may be set aside as a fraudulent conveyance under
Debtor and Creditor Law Section 276 (“Conveyances made with intent to defraud”). Based on the Uniform Fraudulent Conveyances Act (“UFCA”), Section 276 states that “[e]very conveyance made and every obligation incurred
with actual intent, as distinguished from intent presumed in law, to hinder,
delay, or defraud either present or further creditors, is fraudulent as to both
present and future creditors.”
Four years before filing for Chapter 7 (later changed to Chapter 13), Tina M.
Panepinto conveyed for no consideration half of the ownership of her home
to her husband. Her creditors, objecting to confirmation of the Chapter 13
Plan and to the Debtor’s claim of a homestead exemption, sought to avoid
that transfer as a fraudulent transfer under Section 276. Panepinto argued
that due to the homestead exemption the property was exempt and there
cannot be a fraudulent transfer of wholly exempt property.
According to the Court, under the Uniform Fraudulent Transfers Act
(“UFTA”), which is the law in almost all other states, “it seems that there can
be no such thing as a ‘fraudulent transfer of wholly-exempt property’”; the
UFTA’s definition of a “transfer” excludes transfers of “exempt” property.
However, this is not the case under the UFCA. In Re Panepinto, decided
February 25, 2013, is reported at 2013 WL 663132. For further information
contact Michael Sasso, First American’s Senior Underwriting Counsel for Long
Island, at 516-832-3274.

Contracts of Sale

The Court of Appeals held that the measure of damages for a buyer’s breach
of a contract to purchase real property is the difference, if any, between the
contract price and the fair market value of the property at the time of the
breach. The price paid when property is later sold to a different party may
bear on the computation of damages, insofar as that sales price may reflect
the property’s fair market value on the date of the breach. In this case, the
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contract, executed by the parties on June 12, 2005, had a purchase price of $1,725,000; the Plaintiffs breached
the contract on October 24, 2005 and the property was transferred to different parties for $1,376,550 on March 9,
2007.
According to the Court, “[w]e reject the [Sellers’] invitation to put aside settled law and adopt a new rule whereby
a seller’s damages for a buyer’s breach of a contract to sell real property is the difference between the contract
price and the resale price (assuming, of course, the property is resold in an arm’s length transaction sometime
before the conclusion of the lawsuit for breach of contract)…[T]he resale, in a particular case, may be very strong
evidence of fair market value at the time of the breach. This is especially true where the time interval between
default and resale is not too long, market conditions remain substantially similar, and the contract terms are
comparable.”
The case was remitted to the Supreme Court, Onondaga County, for further proceedings on the amount of damages to be awarded. However, the Court of Appeals, in a footnote, noted that “[a]ny damages awarded would,
of course, be less the $25,000 down payment.” White v. Farrell, decided March 21, 2013, is reported at 2013 WL
1149150.

Foreclosures/Common Charge Liens

Real Property Law Section 339-z (“Lien for common charges”), contained within the Condominium Act, states, in
part, that “[t]he Board of Managers, on behalf of the unit owners, shall have a lien on each unit for unpaid common charges thereof, together with interest thereon, prior to all other liens except…(iii) all sums unpaid on a first
mortgage of record...” The Supreme Court, Richmond County, held that a consolidated mortgage, consisting of a
first and a second mortgage, “must be treated as a ‘first mortgage’ lien under Real Property Law Section 339-z.”
The consolidation agreement was recorded approximately two and one-half years before the notice of common
charge lien was recorded...” Plotch v. US Bank National Association, as Trustee, dated March 26, 2013 and reported at 2013 WL 1337748. (This holding differs from the 1993 ruling of the Supreme Court, New York County, in
Societe General v. Charles & Company Acquisition, Inc., reported at 597 N.Y.S. 2d 1004.)

Forged Deeds

A deed was purportedly executed by Fan-Dorf Properties, Inc. However, Fan-Dorf Properties, Inc., the Plaintiff in
an Action to quiet title, asserted that the deed had been forged. The Defendant-purchaser, however, claimed the
protection of Real Property Law Section 266 (“Rights of purchaser or incumbrancer for valuable consideration protected”) which states, in part, that the title of a purchaser for valuable consideration is not to be impaired “unless
it appears that he had previous notice of the fraudulent intent of his immediate grantor…”
Evidence was submitted that the person executing the deed “never existed.” A forged deed is void; according
to the Court, the protection of Real Property Law Section 266 “‘applies to fraud situations that are voidable, not
those which are void…[citation omitted].’” There being questions of fact as to whether the Defendant was a bona
fide purchaser and whether the deed was forged, the Appellate Division, First Department, held that Defendant’s
motion for summary judgment was properly denied by the Supreme Court, New York County. Fan-Dorf Properties, Inc. v. Classic Brownstones Unlimited, LLC, decided February 28, 2013, is reported at 103 A.D.3d 589 and
2013 WL 709671.

Mortgage Foreclosures

The Supreme Court, Queens County, entered an Order declaring that the mortgage being foreclosed was null
and void and prohibiting the Plaintiff-mortgage from seeking a deficiency judgment. The Appellate Division, Second Department, revered, holding that the Plaintiff was deprived of due process of law. The Appellate Division
found that the only basis for the lower court’s Order “was a colloquy between the Supreme Court and [the Defendant], during which the plaintiff [mortgagee] was not afforded the opportunity to present evidence and cross-examine [the Defendant].” Indymac Federal Bank, FSB v. Batista, decided December 19, 2012, is reported at 956
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N.Y.S. 2d 181.

Mortgage Foreclosures

The Defendant in an Action to foreclose a mortgage moved to dismiss the complaint and cancel the notice of
pendency, swearing falsely in an accompanying affidavit that the obligation secured by the mortgage had been
paid. On the failure of the Plaintiff to appear and oppose the motion, the Supreme Court, Kings County, dismissed the Action “’for cause of payment’”, canceled the notice of pendency, and discharged the mortgage. The
Defendant then sold the property, and the purchaser, Deborah Hughes, obtained a mortgage which was later
refinanced.
Beltway Capital LLC (“Beltway”), the assignee of the mortgage under an assignment executed before the Court’s
Order was issued but recorded after the Order was recorded, moved to be substituted as Plaintiff, for the Supreme Court to vacate the assignor’s default in responding to the motion to dismiss, and for the Court to vacate
its Order. The Supreme Court, relying on the misrepresentation that the mortgage debt was paid, agreed that the
mortgage was erroneously discharged. It also permitted Beltway to be substituted as Plaintiff. However, it declined to reinstate the mortgage and held, following limited discovery, that to reinstate the mortgage would not
be “equitably appropriate” since Deborah Hughes and others had reasonably relied upon the recorded Order of
discharge.
The Appellate Division, Second Department, held that the Supreme Court should have granted the motion to
vacate the Order and should have reinstated the mortgage. According to the Court, “[o]nly bona fide purchasers and lenders for value are entitled to protection from an erroneous discharge of a mortgage based upon their
detrimental reliance thereon [citations omitted]. Given that only limited discovery was conducted, it was improper
for the court to determine, on this record, that Hughes established that she was a bona fide purchaser for value
[citations omitted].” The Appellate Division further held that the lower court erred in cancelling the lis pendens
filed by Beltway. Beltway Capital, LLC v. Soleil, decided March 6, 2013, is reported at 2013 WL 811787.

Mortgage Foreclosures/Deficiency Judgments

Under Real Property Actions and Proceedings Law Section 1371 (“Deficiency judgment”), a motion for an order confirming a sale and for entry of a deficiency judgment must be made “within ninety days after the date of
the consummation of the sale by the delivery of the proper deed of conveyance to the purchaser”. In M&T Real
Estate Trust v Doyle, decided by the Appellate Division, Second Department, on March 23, 2012 and reported
at 941 N.Y.S. 2d 422, the referee, as noted in his report of sale dated May 11, 2010, executed a deed to the
mortgagee as the successful bidder. Before the deed was received by the mortgagee’s counsel, but after it was
mailed, the Referee was advised that the mortgagee was negotiating with a potential purchaser and would not
accept a deed at that time. The deed was returned to the Referee who was later requested to “re-execute [and
deliver] the…deed” so that it would be “dated concurrently with its delivery.” The deed was again delivered and
it was accepted on August 9, 2010; the motion to confirm the referee’s report and for a deficiency judgment was
filed on September 3, 2010.
The Supreme Court, Erie County, granted the foreclosing Plaintiff’s motion to confirm the report of sale and for
leave to enter a deficiency judgment. The Appellate Division reversed as to the grant of leave to enter a deficiency judgment. According to the Appellate Division, “the foreclosure sale was consummated and the 90-day period
commenced in May 2010 upon the delivery of the Referee’s deed.” The Court of Appeals reversed the ruling of
the Appellate Division.
According to the Court of Appeals, “…there is no statutory basis for treating a referee’s deed in foreclosure
differently from other deeds when pinpointing the moment title transfers; hence, ‘consummation of the sale by
the delivery of the proper deed’ within the meaning of section 1371(2) takes place when the intended grantee
accepts the proffered instrument [citation omitted].” In this case, the mortgagee’s attorney declined in May 2010
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to accept physical possession of the deed which rebuts any presumption of delivery at that time. The motion for
a deficiency judgment was timely because it was brought within ninety days of the delivery and acceptance of the
deed. The decision of the Court of Appeals, dated March 26, 2013, is reported at 2013 WL 1195631. The decision of the Appellate Division, Second Department, was reported in Current Developments dated November 2,
2012.

Mortgage Foreclosures/New York City

Local Law 4 of 2012, effective June 15, 2012, requires a lender foreclosing a mortgage on residential property to
notify the City’s Department of Housing Preservation and Development (“HPD”) within fifteen days of the date on
which it commences a foreclosure, discontinues a foreclosure, and receives a judgment of foreclosure, or within
fifteen days of the date on which the referee transfers title to the foreclosure purchaser. Foreclosing mortgagees
must also notify HPD when a receiver is appointed, when a receiver hires a managing agent, and when a property
maintenance company is hired.
HPD has announced that for individual foreclosures the information required to be submitted must now be input
at https://a806-ll4.nyc.gov/501a/501.UI/. The Microsoft WORD form previously in use will no longer be accepted.
Batch submissions, however, are to continue to be sent to locallaw4@hpd.nyc.gov “until further notice.” HPD’s
notice is posted at: http://www.nyc.gov/html/hpd/html/pr/Agency-Rulemaking-Actions.shtml.

Mortgage Recording Tax

The Office of Counsel, Advisory Opinion Unit, New York State Department of Taxation and Finance, has issued an
Advisory Opinion that a mortgage made by a free association library, chartered and registered by the State Education Department, is not exempt from application of the mortgage recording tax. Free association libraries are
private organizations, not agencies, instrumentalities or political subdivisions of the State immune from taxation,
and there is no other exemption from the tax applicable to such an entity in Tax Law Article 11 (“Tax on mortgages”). TSB-A-13(1)R (Petition No. M120403C) dated February 14, 2013, is posted at:
http://www.tax.ny.gov/pdf/advisory_opinions/mortgage/a13_1r.pdf.

New York State Form TP-584

Current Developments dated April 4, 2013 reported that a revised Form TP-584, the “Combined Real Estate
Transfer Tax Return, Credit Line Mortgage Certificate and Certificate of Exemption from the Payment of Estimated
Personal Income Tax”, is being issued effective April 15, 2013. TP584-I, the “Instructions for Form TP-584”, is also
being revised.
On April 8, the State’s Department of Taxation and Finance emailed to subscribers its announcements advising
that “[t]he revised form should be used for conveyances on and after April 15, 2013. Recording officers have been
instructed to continue to accept the prior (3/07) version of the form through June 14, 2013.” The Department
also separately advised the County Clerks that the prior version “should be accepted through June 14, 2013,
whether or not it was executed on or after April 15, 2013. This is meant as a guideline, and should you receive a
small number of the old form after June 14, 2013, you may accept them based on your own discretion.”
However, for recordings in the Counties of Bronx, Kings, New York and Queens, the City Register has advised that
revised Form TP-584 will be available once ACRIS is updated, which should be on or about May 6, 2013. As noted in the prior edition of Current Developments, the current version of Form TP-584, if it is “finalized” in ACRIS
before ACRIS is updated, and printed, will be accepted until June 28. If current Form TP-584 is not “finalized” in
ACRIS when ACRIS is updated, and printed, all information will need to be re-entered.
Further, the New York City Register has advised that if the current Form TP-584 is “finalized” and printed prior to
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May 6 it will be accepted for a transfer that takes place on or after May 6, subject to the June 28 cut-off date.
In addition, for recordings in Westchester County, revised Form T-584 will be available in the Westchester County
Clerk’s PREP system on May 1, 2013. The County Clerk’s Office has advised as follows:
• All forms created on or after May 1, 2013 will utilize the new form.
• All forms created before May 1, 2013 will be updated to the new form only if the customer edits the
form via the PREP system
• Forms completed in the PREP System prior to May 1, 2013, but not submitted for recording, will be
accepted until June 14, 2013.

Powers-of-Attorney

Plaintiffs, who are brothers, alleged that they had revoked the powers-of-attorney they had given to their father.
Notwithstanding the alleged revocations, their father transferred their interests in a condominium unit to their
other brothers, who allegedly knew that the powers had been revoked. The Plaintiffs brought an Action against
their father and their brothers. The Appellate Division, Second Department, affirming the ruling of the Supreme
Court, New York County, upheld the conveyance. Under Real Property Law Section 326 (“Revocation to be recorded”), “[a] power of attorney or other instrument, recorded pursuant to this article, is not deemed revoked by
any act of the party by whom it was executed, unless the instrument containing such revocation is also recorded
in the same office in which the instrument containing the power was recorded.” Tambunting v. Tambunting, decided February 14, 2013, is reported at 103 A.D. 3d 467 and 2013 WL 535778.

Restrictive Covenants

Restrictive Covenants – The Defendants installed on their property six fourteen-foot tall and eight-foot wide solar
panels. The Plaintiffs, owners of neighboring lands, alleged that the solar panels violated restrictive covenants
affecting the Plaintiffs’ and the Defendants’ properties, which provided, in part, that “nor shall any nuisances
be maintained on said premises, which may be in any manner dangerous or noxious or offensive to the neighborhood inhabitants.”The Supreme Court, Saratoga County, dismissed the complaint, finding that there was a
complete defense to the Action based on documentary evidence. The Appellate Division, Third Department,
reversed, holding that sufficient facts were alleged to support a cause of action. Faler v. Haines, decided by the
Appellate Division on March 28, 2013, is reported at 2013 WL 1234857.
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