
	




[bookmark: _DV_M1]BUILDING LOAN AGREEMENT

[bookmark: _DV_M2][bookmark: _DV_C6][bookmark: _DV_C7]dated as of ___________________



[bookmark: _DV_M3]among



[bookmark: _DV_M4]_____________________
[bookmark: _DV_M5]as Borrower,



[bookmark: _DV_M6][bookmark: _DV_M7]______________________ as Lender



[bookmark: _DV_M10]	

[bookmark: _DV_M11]LOCATION OF PREMISES:

[bookmark: _DV_M12][bookmark: _DV_M13][bookmark: _DV_C14]Block ____________, Lots ___________ 
[bookmark: _DV_M14]New York, New York

[bookmark: _DV_M15]	
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[bookmark: _DV_C1][bookmark: _DV_C2]NY1  838634v12
[bookmark: _DV_M16][bookmark: _DV_M18]BUILDING LOAN AGREEMENT ("this Agreement") dated as of ________________, by and among _____________________, a ______________ limited liability company ("Borrower"), _________________________ (in its individual capacity and not as Administrative Agent, "_______"), and each other lender who may become a Lender pursuant to Section 3.05, Section 7.20 or Section 8.13, each, a "Lender" and collectively, "Lenders") and ______________ (together with its successors in such capacity, "Administrative Agent").
[bookmark: _DV_M20]Borrower desires that Lenders extend credit as provided herein, and Lenders are prepared to extend such credit on the terms and conditions hereinafter set forth.
[bookmark: _DV_M21]NOW, THEREFORE, in consideration of the mutual promises and agreements herein contained, Borrower, Administrative Agent and Lenders hereby agree as follows:
[bookmark: _DV_M22][bookmark: _DV_M23][bookmark: _Toc66148038][bookmark: _Toc66150924]

PARTICULAR TERMS, DEFINITIONS AND RULES OF CONSTRUCTION
[bookmark: _DV_M25][bookmark: _Toc66148039][bookmark: _Toc66150925]Particular Terms.   As used in this Agreement, the following terms shall have the respective meanings indicated opposite each of them; where the meaning of any term is stated to be "None", provisions involving the application of that term shall be disregarded.
[bookmark: _DV_M26]"Aggregate Change Order Amount" -- _____________
[bookmark: _DV_M29][bookmark: _DV_M30][bookmark: _DV_M31][bookmark: _DV_M32]"Borrower's Architects" -- ______________________.
[bookmark: _DV_M33]"Borrower's Interest in the Premises" - Fee.
[bookmark: _DV_M34][bookmark: _DV_C33]"Change Order Amount" -- $_______________
[bookmark: _DV_M37][bookmark: _DV_C35]"Commitment Fee" -- ________________________
[bookmark: _DV_M40][bookmark: _DV_C37][bookmark: _DV_C38][bookmark: _DV_M41]"Completion Date" -- ____________________ as such date may be extended by Force Majeure, not to exceed six (6) months in the aggregate.
[bookmark: _DV_M42]"Construction Consultant" -- _________________, or other firm designated by Administrative Agent.
[bookmark: _DV_M43][bookmark: _DV_C39]"Construction Manager" -- ____________________
[bookmark: _DV_M45]"Guarantor" (of Payment and Completion Costs) -- Jointly and severally, ___________, an individual, and _________, an individual and any other Person(s) who may hereafter become a guarantor of any or all of Borrower's obligations in respect of the Loan.
[bookmark: _DV_M46][bookmark: _DV_C41][bookmark: _DV_C42][bookmark: _DV_M47][bookmark: _DV_C43][bookmark: _DV_C44][bookmark: _DV_M48][bookmark: _DV_M49][bookmark: _DV_C46][bookmark: _DV_C47][bookmark: _DV_M50][bookmark: _DV_M51][bookmark: _DV_M56]"Improvements" -- ________________________ building comprised of ____ units containing approximately ___________ square feet of space
[bookmark: _DV_C56][bookmark: _DV_C57]"Loan Amount" -- $________________
[bookmark: _DV_M59][bookmark: _DV_C58][bookmark: _DV_C59]"Maturity Date" -- ____________________
[bookmark: _DV_M62][bookmark: _DV_M63][bookmark: _DV_C61][bookmark: _DV_M64]"Offsite Stored Material Amount" -- $____________
[bookmark: _DV_M66]"Permanent Commitment Date" -- NONE.
[bookmark: _DV_M67]"Permanent Lender" -- NONE.
[bookmark: _DV_M68][bookmark: _DV_C62][bookmark: _DV_C63]"Stored Material Amount" -- $___________________
[bookmark: _DV_M71][bookmark: _DV_C64][bookmark: _DV_C65]"Subcontract Amount" -- $_________________
[bookmark: _DV_M74][bookmark: _Toc66148040][bookmark: _Toc66150926][bookmark: _DV_M75]Definitions.   The following terms, as used herein, shall have the following meanings: 
[bookmark: _DV_M76]"Additional Costs" -- Any costs, losses or expenses actually incurred by any Lender which it reasonably determines are attributable to its making or maintaining its Pro Rata Share of the Loan, or its obligation to make any Loan advances, or any reduction in any amount receivable by any Lender under the Loan or its Note.
[bookmark: _DV_M77]"Administrative Agent's Office" -- Administrative Agent's Office as set forth on the signature page of this Agreement, or such other address in the United States as Administrative Agent may designate by notice to Borrower and Lenders.
[bookmark: _DV_M78]"Affected Lender" -- Has the meaning specified in Section 3.05.
[bookmark: _DV_M79][bookmark: _DV_C66][bookmark: _DV_C67][bookmark: _DV_M80][bookmark: _DV_C68][bookmark: _DV_C69][bookmark: _DV_M81][bookmark: _DV_C70][bookmark: _DV_C71][bookmark: _DV_M82][bookmark: _DV_M83]"Applicable Lending Office" -- For each Lender and for its portions of the outstanding principal balance under the Note bearing interest at the Prime Based Rate or the LIBO Based Rate, as applicable, the lending office of such Lender (or of an affiliate of such Lender) designated as such on the signature page hereof or in the applicable Assignment and Assumption Agreement, or such other office of such Lender (or of an affiliate of such Lender) as such Lender may from time to time specify to Administrative Agent and Borrower as the office by which its portions of the outstanding principal balance under the Note bearing interest at the Prime Based Rate or the LIBO Based Rate, as applicable, are to be made and maintained.
[bookmark: _DV_M84][bookmark: _DV_C74]"Applicable Margin" -- With respect to the Prime Based Rate, __% per annum; and with respect to the LIBO Based Rate, ____________.
[bookmark: _DV_M86]"Approved Contract" -- An executed contract for the sale of a Unit to a bona fide purchaser which shall, unless otherwise permitted by Lender, (i) be on a form substantially the same as the form of contract contained in the offering plan for the Premises or a form reasonably approved by Lender, (ii) provide for a sales price no less than that set forth on EXHIBIT H for such Unit and, for contracts executed after the date hereof, a cash deposit on contract signing equal to at least __% of the sales price and (iii) contain no commercially unreasonable conditions to the purchaser's obligations thereunder.
[bookmark: _DV_M87][bookmark: _DV_C76]"Arrangement Fee" -- $_________
“Arranger” -- __________________
[bookmark: _DV_M88]"Assignee" -- Has the meaning specified in Section 8.13.
[bookmark: _DV_M89]"Assignment and Assumption Agreement" -- An Assignment and Assumption Agreement, substantially in the form of EXHIBIT B, pursuant to which a Lender assigns and an Assignee assumes rights and obligations in accordance with Section 8.13.
[bookmark: _DV_M90]"Authorization Letter" -- A letter from Borrower to Administrative Agent in the form of EXHIBIT F setting forth, among other things, the name of each individual authorized to execute Requisitions hereunder on Borrower's behalf.
[bookmark: _DV_M91]"Building Loan Trust Account" -- A separate non-interest bearing bank account with Administrative Agent which shall not be drawn upon except to pay Direct and Indirect Costs approved by Administrative Agent.
[bookmark: _DV_M92]"Business Day" -- Any day on which commercial banks are not authorized or required to close in New York City; and, whenever such day relates to a LIBOR Amount, an Interest Period with respect to a LIBOR Amount, or notice with respect to a LIBOR Amount, any such day in which dealings in Dollar deposits are also carried out in the London interbank market and banks are open for business in London.
[bookmark: _DV_M93]"Change Orders" -- Any amendments or modifications to the Plans, Construction Management Agreement or Major Subcontracts.
[bookmark: _DV_M94]"Code" -- The Internal Revenue Code of 1986.
[bookmark: _DV_M95][bookmark: _DV_C79][bookmark: _DV_M96]"Commercial Unit" -- The individual interest (including any appurtenant interest in the common elements) in the Premises and Improvements created by the submission thereof to the provisions of the Condominium Act to be utilized for retail purposes containing approximately ____ net rentable square feet of space.
[bookmark: _DV_M97]"Condominium Act" -- Article 9-B of the Real Property Law of the State of New York (§ 339-d et seq.), and all regulations with respect thereto, now or hereafter promulgated.
[bookmark: _DV_M98]"Condominium Documents" -- All documents, as required by the Condominium Act and otherwise, relating to the submission of the Premises and Improvements to the provisions of said Act or to the regulation, operation, administration or sale thereof after such submission, including, but not limited to, a declaration of condominium, offering plan, articles of incorporation, if applicable, by-laws and rules and regulations of a condominium association, management agreement and the contracts of sale and deed forms to be used in connection with the sale of Units.
[bookmark: _DV_M99]"Default" -- Any event or circumstance which, with the giving of notice or the passage of time, or both, would become an Event of Default.
[bookmark: _DV_M100]"Default Rate" -- Has the meaning given to such term in the Mortgage.
[bookmark: _DV_M101]"Delinquency Amount"; "Delinquency Notice"; "Delinquent Lender" -- Have the respective meanings specified in Section 7.16.
[bookmark: _DV_M102]"Direct Costs" -- The aggregate costs of all labor, materials, equipment and fixtures necessary for completion of construction of the Improvements.
[bookmark: _DV_M103]"Direct Costs Loan"; "Indirect Costs Loan" -- That portion of the Loan Amount applicable and equal to the sum of the Loan Budget Amounts for Direct Costs and Indirect Costs, respectively, shown on the Project Cost Statement.
[bookmark: _DV_M104]"Direct Cost Statement" -- A statement, in form approved by Administrative Agent, of Direct Costs incurred and to be incurred, trade by trade, to be prepared by the Construction Manager (or Borrower's supervisor of construction if there is no Construction Manager).
[bookmark: _DV_M105]"Dollars" and "$" -- Lawful money of the United States.
[bookmark: _DV_M106]"Electing Lender"; "Election Notice"; "Election Period" -- Have the respective meanings specified in Section 7.16.
[bookmark: _DV_M107]"Employee Benefit Plan" -- Any employee benefit or other plan established or maintained, or to which contributions have been made, by Borrower or Guarantor.
[bookmark: _DV_M108]"ERISA" -- The Employee Retirement Income Security Act of 1974, including the rules and regulations promulgated thereunder.
[bookmark: _DV_M109]"ERISA Affiliate" -- Any corporation which is a member of the same controlled group of corporations (within the meaning of Section 414(b) of the Code) as Borrower and/or Guarantor, or any trade or business which is under common control (within the meaning of Section 414(c) of the Code) with Borrower and/or Guarantor, or any organization which is required to be treated as a single employer with Borrower and/or Guarantor under Section 414(m) or 414(o) of the Code.
[bookmark: _DV_M110]"Event of Default" -- Has the meaning given to such term in the Mortgage.
[bookmark: _DV_M111]"Federal Funds Rate" -- For any day, the rate per annum equal to the weighted average of the rates on overnight federal funds transactions as published by the Federal Reserve Bank of New York for such day, provided that (i) if such day is not a Business Day, the Federal Funds Rate for such day shall be such rate on such transactions on the immediately preceding Business Day as so published on the next succeeding Business Day and (ii) if no such rate is so published for any day, the Federal Funds Rate for such day shall be the average of the rates quoted by three (3) Federal Funds brokers to Administrative Agent on such day on such transactions.
[bookmark: _DV_M112]"Financial Statements" -- Statements of the assets, liabilities (direct or contingent), income, expenses and cash flow of Borrower and Guarantor, prepared in accordance with sound accounting principles consistently applied and for the Guarantor in substantially the same form (and notwithstanding the foregoing in substantially the same scope) as previously submitted to Administrative Agent subject to Administrative Agent's right to reasonably request additional information from Guarantor.
[bookmark: _DV_M113]"Force Majeure" -- Any delay caused by any condition beyond the reasonable control of Borrower, such as an act of God, fire or other casualty, any unanticipated governmental restriction, regulation, control or other delay caused by Governmental Authorities unrelated to any act or failure to act by Borrower, any strike, lockout or other shortage or general unavailability of labor, utilities, or materials, a military invasion by an enemy of the United States, a civil riot, act of terrorism, materially adverse weather conditions, and contractor bankruptcy or any other similar event reasonably determined by Lender not to be within the reasonable control of Borrower (not including the insolvency or financial condition of Borrower or any member or partner of Borrower or any other affiliate of Borrower).
[bookmark: _DV_M114]"Governmental Authorities" -- The United States, the State of New York and any political subdivision, agency, department, commission, board, bureau or instrumentality of either of them, including any local authorities, which exercises jurisdiction over Borrower, Guarantor, the Premises or the Improvements.
[bookmark: _DV_M115]"Guaranty" -- The guaranty(ies) of the performance of all or part of Borrower's obligations, as indicated in Section 1.01, to be executed by Guarantor.
[bookmark: _DV_M116]"Hazardous Materials" -- Has the meaning given to such term in the Mortgage. 
[bookmark: _DV_M117]"Indemnity" -- An agreement from Borrower and Guarantor or, if there is no Guarantor, such other Persons as shall be satisfactory to Lenders, whereby, among other things, Administrative Agent and Lenders are indemnified regarding Hazardous Materials.
[bookmark: _DV_M118]"Indirect Costs" -- Certain costs (other than Direct Costs) of completion of the Improvements, including, but not limited to, architects', engineers' and Administrative Agent's and/or Lenders' attorneys' fees, ground rents, interest and recording taxes and title charges in respect of building loan mortgages, real estate taxes, water and sewer rents, survey costs, loan commitment fees, insurance and bond premiums and such other non-construction costs as are part of the "cost of improvement", as such quoted term is defined in the Lien Law.
[bookmark: _DV_M119]"Indirect Cost Statement" -- A statement, in form approved by Administrative Agent, of Indirect Costs incurred and to be incurred, to be prepared by Borrower.
[bookmark: _DV_M120]"Individual Loan Commitment" -- With respect to each Lender, the amount set forth below opposite the name of such Lender (subject to change in accordance with the terms of this Agreement):
[bookmark: _DV_M121]Lender	Individual Loan Commitment
[bookmark: _DV_M122][bookmark: _DV_C81]______		
		
		______

[bookmark: _DV_M123]"Initial Advance" -- The first advance of Loan proceeds to be made hereunder.
[bookmark: _DV_M124]"Interest Period" -- The period during which interest at the LIBO Based Rate, determined as provided in this Agreement, shall be applicable to the LIBO Rate Request Amount in question, provided, however, that each such period shall be either one (1), two (2), three (3) or six (6) months, which shall be measured from the date specified by Borrower in each LIBO Rate Request for the commencement of the computation of interest at the LIBO Based Rate, to the numerically corresponding day in the calendar month in which such period terminates (or, if there be no numerical correspondent in such month, or if the date selected by Borrower for such commencement is the last Business Day of a calendar month, then the last Business Day of the calendar month in which such period terminates, or if the numerically corresponding day is not a Business Day then the next succeeding Business Day, unless such next succeeding Business Day enters a new calendar month, in which case such period shall end on the next preceding Business Day) and in no event shall any such period extend beyond the Maturity Date.
[bookmark: _DV_M125]"Law" -- Any federal, state or local law, statute, rule, regulation, ordinance, order, decree, directive, requirement, code, notice of violation or rule of common law, now or hereafter in effect, and in each case as amended, and any judicial or administrative interpretation thereof by a Governmental Authority or otherwise, including any judicial or administrative order, determination, consent decree or judgment.
[bookmark: _DV_M126]"Lender Reply Period" -- Has the meaning specified in Section 8.12.
[bookmark: _DV_M127]"Lenders' Counsel" -- _________________________.
[bookmark: _DV_M128]"LIBO Based Rate" -- With respect to any LIBOR Amount, the rate per annum (expressed as a percentage) determined by Administrative Agent to be equal to the sum of (i) the quotient of the LIBO Rate for the LIBOR Amount and Interest Period in question divided by [1 minus the Reserve Requirement] (at Administrative Agent's option, rounded up, if necessary, to the nearest 1/100 of 1%) and (ii) the Applicable Margin.
[bookmark: _DV_M129]"LIBO Rate" -- The rate per annum (at Administrative Agent's option, rounded up, if necessary, to the nearest 1/100 of 1%) that appears on Dow Jones Page 3750 at approximately 11:00 a.m. (London time) on the date (the "LIBOR Determination Date") two (2) Business Days prior to the first day of the applicable Interest Period, for amounts comparable to the LIBO Rate Request Amount for the same period of time as the Interest Period selected by Borrower in the LIBO Rate Request; or, if such rate does not appear on Dow Jones Page 3750 as of approximately 11:00 a.m. (London time) on the LIBOR Determination Date, the rate (at Administrative Agent's option, rounded up, if necessary, to the nearest 1/100 of 1%) for deposits in Dollars for a period comparable to the applicable Interest Period that appears on the Reuters Screen LIBO Page as of approximately 11:00 a.m. (London time) on the LIBOR Determination Date.  If such rate does not appear on either Dow Jones Page 3750 or on the Reuters Screen LIBO Page as of approximately 11:00 a.m. (London time) on the LIBOR Determination Date, the LIBO Rate for the Interest Period will be determined on the basis of the offered rates for deposits in Dollars for an amount comparable to the LIBO Rate Request Amount for the same period of time as such Interest Period that are offered by four (4) major banks in the London interbank market at approximately 11:00 a.m. (London time) on the LIBOR Determination Date.  Administrative Agent will request that the principal London office of each of the four (4) major banks provide a quotation of its Dollar deposit offered rate.  If at least two (2) such quotations are provided, the LIBO Rate will be the arithmetic mean of the quotations.  If fewer than two (2) quotations are provided as requested, the LIBO Rate will be determined on the basis of the rates quoted for loans in Dollars to leading European banks for amounts comparable to such LIBO Rate Request Amount for the same period of time as such Interest Period offered by major banks in New York City at approximately 11:00 a.m. (New York time) on the LIBOR Determination Date.  In the event that Administrative Agent is unable to obtain any such quotation as provided above, it will be deemed that the LIBO Rate cannot be determined.  For purposes of the foregoing definition, "Dow Jones Page 3750" means the display designated as "Page 3750" on the Dow Jones Markets Service (or such other page as may replace Page 3750 on that service or such other service as may be nominated by the British Bankers' Association as the information vendor for the purpose of displaying British Bankers' Association Interest Settlement Rates for Dollar deposits); and "Reuters Screen LIBO Page" means the display designated as page "LIBO" on the Reuters Monitor Money Rates Service (or such other page as may replace the LIBO page on that service for the purpose of displaying interbank rates from London in Dollars).
[bookmark: _DV_M130]"LIBO Rate Request" -- Borrower's telephonic notice (to be promptly confirmed in writing), to be received by Administrative Agent by 12 Noon (New York time) three (3) Business Days prior to the date specified in the LIBO Rate Request for the commencement of the Interest Period (which specified date must be a Business Day), of (a) its intention to have (i) all or any portion of the Principal Amount or the outstanding principal amount under the Other Notes which is not then the subject of an Interest Period (other than an Interest Period which is terminating on the Business Day specified in the notice), and/or (ii) all or any portion of any advance of proceeds of the Loan or the Other Loan, evidenced by, respectively, the Notes or the Other Notes, which is to be made on the Business Day specified in the notice, bear interest at the LIBO Based Rate and (b) the Interest Period desired by Borrower in respect of the amount specified.
[bookmark: _DV_M131]"LIBO Rate Request Amount" -- The amount, to be specified by Borrower in each LIBO Rate Request, which Borrower desires bear interest at the LIBO Based Rate and which shall in no event be less than $1,000,000 and which, at Administrative Agent's option, shall be an integral multiple of $100,000.
[bookmark: _DV_M132]"LIBOR Amount" -- Each portion of the Principal Amount or the outstanding principal amount under the Other Notes bearing interest at the LIBO Based Rate pursuant to a particular LIBO Rate Request.
[bookmark: _DV_M133]"Lien Law"; "Lien Law Statement" -- The Lien Law of the State of New York; the verified statement of Borrower, annexed hereto as EXHIBIT A, required by the Lien Law.
[bookmark: _DV_M134]"Loan" -- The Direct Costs Loan and Indirect Costs Loan, collectively, and in an amount initially equal to the Loan Amount.
[bookmark: _DV_M135]"Loan Budget Amounts" -- The portion of the Loan Amount, as set forth in the Project Cost Statement, to be advanced for each category of Direct and Indirect Costs.
[bookmark: _DV_M136][bookmark: _DV_C85][bookmark: _DV_M137]"Loan Documents" -- This Agreement, the Note, the Mortgage, the Guaranty, the Indemnity, the Authorization Letter, Uniform Commercial Code financing statements in respect of the Mortgaged Property and any other collateral given as security for the Loan, and any other documents which evidence or secure the Loan.
[bookmark: _DV_M138][bookmark: _DV_C87][bookmark: _DV_C88][bookmark: _DV_M139]"Major Lease" -- Any lease for commercial space in excess of ________ rentable area of the Improvements.
[bookmark: _DV_M140]"Major Subcontractor"; "Major Subcontract" -- Any subcontractor or supplier engaged by the Construction Manager and any contractor or supplier engaged by Borrower, under one or more contracts or work orders aggregating the Subcontract Amount or more; any such contract or work order.
“Mezzanine Loan”  --  ____________________
[bookmark: _DV_M141][bookmark: _DV_C90][bookmark: _DV_C91][bookmark: _DV_M142]"Mortgage" -- The mortgage, assignment of leases and rents and security agreement(s) made to or for the benefit of Administrative Agent, as agent for Lenders, to secure the payment and performance of Borrower's obligations hereunder, under the Note and otherwise in respect of the Loan.
[bookmark: _DV_M143]"Mortgaged Property" -- The Premises and other property constituting the "Mortgaged Property", as said quoted term is defined in the Mortgage.
[bookmark: _DV_M144]"Multiemployer Plan" -- Any plan defined as such in Section 3(37) of ERISA.
[bookmark: _DV_M145]"Non-Delinquent Lender" -- Each Lender other than the Delinquent Lender(s).
[bookmark: _DV_M146][bookmark: _DV_C92][bookmark: _DV_C93][bookmark: _DV_C94][bookmark: _DV_M148][bookmark: _DV_C96][bookmark: _DV_M149]"Note" – Has the meaning specified in Section 2.10.
[bookmark: _DV_M150][bookmark: _DV_C98]"Other Notes"; "Other Loans”, “Other Mortgages” – means _____________
[bookmark: _DV_M157]"Participant"; "Participation" -- Have the respective meanings specified in Section 8.13.
[bookmark: _DV_M158]"Pension Plan" -- Any employee pension benefit plan within the meaning of Section 3(2) of ERISA with respect to which Borrower, Guarantor or any ERISA Affiliate at any relevant time has liability or an obligation to contribute.
[bookmark: _DV_M159]"Person" -- An individual, partnership, corporation, limited liability company, business trust, joint stock company, trust, unincorporated association, joint venture or other entity of whatever nature.
[bookmark: _DV_M160]"Plans" -- All final drawings, plans and specifications prepared by Borrower, Borrower's Architects, the Construction Manager or Major Subcontractors, and approved by Administrative Agent and the Construction Consultant, which describe and show the labor, materials, equipment, fixtures and furnishings necessary for the construction of the Improvements, including all amendments and modifications thereof made by approved Change Orders (and also showing minimum grade of finishes and furnishings for all areas of the Improvements, except the interior retail space, to be leased or sold in ready-for-occupancy condition).
[bookmark: _DV_M161]"Premises" -- The real property described on Schedule A to the Mortgage and located as indicated on the cover hereof, upon all or part of which the Improvements are to be constructed.
[bookmark: _DV_M162]"Premises Documents" -- Has the meaning given to such term in the Mortgage.
[bookmark: _DV_M163]"Prime Based Rate" -- The Applicable Margin plus the greater of (i) the Federal Funds Rate plus 1/2 of 1% per annum or (ii) the variable per annum rate of interest designated from time to time by _______________ as its "prime rate" (it being understood that the "prime rate" is a reference rate and does not necessarily represent the lowest or best rate being charged to any customer), each change in said rates to be effective as of the date of such change.
[bookmark: _DV_M164][bookmark: _DV_C111]"Principal Amount" -- At any time, the aggregate outstanding principal amount of the Note.
[bookmark: _DV_M166]"Pro Rata Share" -- With respect to each Lender, the ratio of such Lender's Individual Loan Commitment to the Loan Amount.  As of the date hereof, the Lenders' respective Pro Rata Shares are as follows:
[bookmark: _DV_M167]Lender	Pro Rata Share
[bookmark: _DV_M168][bookmark: _DV_C113][bookmark: _DV_C114][bookmark: _DV_M169]____	______%

[bookmark: _DV_C115]____	______%

[bookmark: _DV_M170]"Project Cost Statement" -- A statement, in form approved by Administrative Agent, setting forth, by category, the costs of completion of the Improvements and the Loan Budget Amounts in respect of the Direct Costs Loan and Indirect Costs Loan.
[bookmark: _DV_M171]"Rate Reduction Requirements" -- Substantial completion of the Improvements other than the Commercial Unit substantially in accordance with the Plans, as verified by the Construction Consultant and the issuance of a temporary certificate of occupancy for the Improvements other than the Commercial Unit.
[bookmark: _DV_M172]"Regulation D"; "Regulation U" -- Regulations D and U, respectively, of the Board of Governors of the Federal Reserve System.
[bookmark: _DV_M173]"Regulatory Change" -- With respect to any Lender and the charging and collecting of interest at the LIBO Based Rate, any change after the date hereof in federal, state or foreign laws or regulations (including Regulation D) or the adoption or making after such date of any interpretations, directives or requests applying to a class of banks including such Lender under any federal, state or foreign laws or regulations (whether or not having the force of law) by any court or governmental or monetary authority charged with the interpretation or administration thereof, excluding any change the effect of which is reflected in a change in the LIBO Based Rate.
[bookmark: _DV_M174]"Replacement Lender" -- Has the meaning specified in Section 7.20.
[bookmark: _DV_M175][bookmark: _DV_C117][bookmark: _DV_M176]"Required Lenders" -- At any time, those Non-Delinquent Lenders holding a majority of the Principal Amount of the Note held by the Non-Delinquent Lenders.
[bookmark: _DV_M177]"Requisition" -- A statement by or on behalf of Borrower, in form approved by Administrative Agent, setting forth the amount of the Loan advance requested in each instance and, if requested by Administrative Agent, including:
[bookmark: _DV_M178]the Direct and Indirect Cost Statements;
[bookmark: _DV_M179]a "Contractor's Cost Certification" in form approved by Administrative Agent;
[bookmark: _DV_M180]"Payment Receipts/Lien Releases" from all contractors, subcontractors or suppliers for costs covered by the previous Requisition in form approved by Administrative Agent; and
[bookmark: _DV_M181]proof of payment of all Indirect Costs covered by a previous Requisition.
[bookmark: _DV_M182]"Reserve Requirement" -- The rate at which reserves (including any marginal, supplemental or emergency reserves) are actually required to be maintained by any Lender or any Lender's respective Participants, if any, under Regulation D against "Euro-Currency Liabilities", as such quoted term is used in Regulation D.  Without limiting the effect of the foregoing, the Reserve Requirement shall reflect any other reserves required to be maintained by any Lender or any Lender's respective Participants, if any, by reason of any Regulatory Change against (i) any category of liabilities which includes deposits by reference to which the LIBO Based Rate is to be determined as provided in this Agreement or (ii) any category of extensions of credit or other assets which includes loans the interest rate on which is determined on the basis of rates used in determining the LIBO Rate.
[bookmark: _DV_M183]"Residential Unit" -- Each individual interest (including any appurtenant interest in the common elements) in the Premises and Improvements created by the submission thereof to the provisions of the Condominium Act other than the Commercial Unit.
[bookmark: _DV_M184]"Retainage" -- For each contractor (excluding vendors and suppliers), 10% on the first 50% of the Direct Costs of the work and 0% thereafter.
[bookmark: _DV_M185]"Stored Materials Statement" -- A statement, in form reasonably approved by Administrative Agent, which, if advances are to be made for stored materials pursuant to Section 2.05, shall be prepared by Borrower as a part of the Direct Cost Statement.
[bookmark: _DV_M186]"Substitute Lender" and "Substitution Notice" -- Have the respective meanings specified in Section 3.05.
“Supplemental Fee Letter” -- 
[bookmark: _DV_M187]"Title Insurer" -- The issuer(s), approved by Administrative Agent, of the title insurance policy or policies insuring the Mortgage.
[bookmark: _DV_M188]"Unit" -- A Residential Unit or the Commercial Unit, as the context requires.
[bookmark: _DV_M189]"United States" and "U.S." -- The United States of America.
[bookmark: _DV_M190][bookmark: _Toc66148041][bookmark: _Toc66150927]Rules of Construction.   Except as expressly provided otherwise, when used in this Agreement (i) "or" is not exclusive, (ii) "hereunder", "herein", "hereof" and the like refer to this Agreement as a whole, (iii) "Article", "Section", "Schedule" and "Exhibit" refer to Articles, Sections, Schedules and Exhibits of this Agreement, (iv) terms defined in the singular shall have a correlative meaning when used in the plural and vice versa, (v) a reference to a Law includes any amendment, modification or supplement to, or replacement of, such Law and (vi) a reference to a document shall mean such document as the same may be amended, modified or supplemented from time to time in accordance with its terms.  The cover page and the Exhibits and Schedules, if any, annexed hereto are incorporated as a part of this Agreement with the same effect as if set forth in the body hereof.  Any table of contents and all captions and headings herein are for convenience only and shall not affect the interpretation or construction hereof.
[bookmark: _DV_M191][bookmark: _DV_M192][bookmark: _Toc66148042][bookmark: _Toc66150928]

LOAN ADVANCES
[bookmark: _DV_M194][bookmark: _Toc66148043][bookmark: _Toc66150929]Advances Generally.   Subject to the provisions of this Agreement, each Lender will advance its Pro Rata Share of, and Borrower will accept, the Loan Amount in installments as follows:
[bookmark: _DV_M195]The Initial Advance will be made upon the satisfaction of the applicable conditions set forth in Section 4.01, and all subsequent advances shall be made monthly thereafter, upon the satisfaction of the applicable conditions set forth in Section 4.02, in amounts which shall be equal to the aggregate of the Direct and Indirect Costs incurred by Borrower through the end of the period covered by the Requisition less:
(a) [bookmark: _DV_M196]the greater of (x) the Retainage or (y) the actual retainage held back by Borrower or Construction Manager; and
(b) [bookmark: _DV_M197]the total of the Loan advances theretofore made;
[bookmark: _DV_M198]and, at the election of Administrative Agent, less any combination of the following further amounts:
(c) [bookmark: _DV_M199]after taking into account the reallocations of the budget permitted by Sections 2.06 and 2.07 and without duplication of Administrative Agent's rights under Section 8.01, all or a portion of the amount by which any Direct or Indirect Costs are or are reasonably estimated by Administrative Agent to be greater than the respective Loan Budget Amounts for such costs; and/or
(d) [bookmark: _DV_M200]any costs covered by the Requisition not approved, certified or verified as provided in Section 2.02, any Indirect Costs covered by a previous Requisition for which any requested proof of payment has not been received by Administrative Agent, and/or any Direct Costs covered by a previous Requisition (other than amounts advanced pursuant to the last sentence of Section 2.06 hereof) for which any requested Payment Receipts/Lien Releases have not been received by Administrative Agent and the Construction Consultant.
[bookmark: _DV_M201]Borrower shall use the proceeds of the Loan only for the payment or reimbursement of approved Direct and Indirect Costs in accordance with the Project Cost Statement and this Agreement.  In no event shall proceeds of the Loan be used, in whole or in part, for the purpose of purchasing or carrying "margin stock", as such quoted term is defined in Regulation U, or in connection with a hostile acquisition or for any illegal purpose.
[bookmark: _DV_M202][bookmark: _Toc66148044][bookmark: _Toc66150930]Certification and Verification of Costs.   Direct Costs are to be certified by the Construction Manager or Borrower's supervisor of construction if there is no Construction Manager.  Verification of the monthly progress and Direct Costs which have been incurred by Borrower from time to time, and the estimated total Direct Costs, shall be conclusively determined by the Construction Consultant acting reasonably, except that both Direct and Indirect Costs are also subject to reasonable approval and verification by Administrative Agent from time to time, but such approval shall be given if such costs are incurred and consistent with the Loan Budget Amounts for such Direct and Indirect Costs.
[bookmark: _DV_M203][bookmark: _Toc66148045][bookmark: _Toc66150931]Procedures for Advances.   All advances to Borrower are to be made at Administrative Agent's Office.  Borrower shall submit Requisitions to Administrative Agent no later than 10:00 a.m. (New York time) on the date which is six (6) Business Days prior to the date the advance is to be made.  Administrative Agent, no later than two (2) Business Days prior to the date a requested advance is to be made, shall (i) notify each Lender either by telephone or by facsimile of the amount requested by Borrower, the amount approved by Administrative Agent, the portion of such advance to be funded by such Lender and the proposed date of such advance and (ii) send to each Lender by facsimile the summary pages of Borrower's Requisition (without attachments except for the Direct and Indirect Cost Statements).  Not later than 10:00 a.m. (New York time) on the date of each advance, each Lender shall, through its Applicable Lending Office and subject to the conditions of this Agreement, make the amount to be advanced by it on such day available to Administrative Agent, at Administrative Agent's Office and in immediately available funds.  The amount so received by Administrative Agent shall, subject to the conditions of this Agreement, be made available to Borrower, by Administrative Agent's depositing said amount into the Building Loan Trust Account.  Subsequent to the making of an advance, Administrative Agent shall deliver to a Lender, within eight (8) Business Days of such Lender's request, such material relating to the Requisition for such advance as such Lender may reasonably request.
[bookmark: _DV_M204][bookmark: _Toc66148046][bookmark: _Toc66150932]Held-Back Amounts; Advances for Indirect Costs After Completion.   Amounts not advanced pursuant to paragraph (a) of Section 2.01 during the course of construction of the Improvements shall be advanced upon the satisfaction of the conditions set forth in Section 4.03, provided, however, once Construction Consultant verifies that a contractor has completed 100% of the work pursuant to its contract, Lender shall release all of the Retainage applicable to such contractor.  Loan Budget Amounts for Indirect Costs not advanced prior to completion of construction of the Improvements shall be advanced until exhausted, not more frequently than monthly, for Indirect Costs as incurred after such completion.
[bookmark: _DV_M205][bookmark: _Toc66148047][bookmark: _Toc66150933]Stored Materials.   Lenders shall not make advances of proceeds of the Loan for building materials not yet affixed to or incorporated into the Improvements, except for major building materials reasonably approved by Administrative Agent which are stored on the Premises and intended to be incorporated into the Improvements pursuant to the Plans, and not until Administrative Agent shall have received (a) either (i) bills of sale and other documentation evidencing payment in full of such materials, Borrower's ownership thereof and the release of any right, title or lien in respect thereof by any vendor or (ii) invoices therefor, with the items required by clause (i) hereof to be delivered within ten (10) days after such advance, (b) evidence that such materials are covered by the insurance policies required by this Agreement and are identified and protected against loss, theft and damage in a manner acceptable to the Construction Consultant and (c) evidence that advances made by Lenders for any stored materials do not, at any one time, exceed, in the aggregate, the Stored Material Amount, inclusive of the amount requested.
[bookmark: _DV_M206]In addition to the foregoing, Lender shall from time to time make Loan advances, in accordance with the terms of this Agreement, for major building materials approved by it, which are stored at locations off the Premises reasonably acceptable to Lender prior to their incorporation into the Improvements pursuant to the Plans, provided that, in the case of each such advance, Lender shall have received (i) such security agreements, financing statements and other documents as Lender may reasonably require sufficient to create, perfect and protect a first lien on said materials, (ii) evidence that said materials are covered by the insurance policies required by this Agreement, (iii) a written statement from the storer of said materials to the effect that Lender and the Construction Consultant may freely inspect said materials at all reasonable times and (iv) evidence that advances made by Lender for materials stored off site pursuant to this Section 2.05 do not, at any one time, exceed, in the aggregate, the Off Site Stored Material Amount, inclusive of the amount requested.  Each request for an advance of Loan proceeds for materials to be stored off-site shall constitute Borrower's representation to Lender that said materials are (1) stored in a designated and secure area, conspicuously marked to show that they are the subject of a security interest held by Lender, and that said materials will not be moved except in connection with their delivery to the Premises, (2) effectively segregated from all other materials of whatever kind located at the off-site location in question and (3) reasonably anticipated to be incorporated into the Improvements within 120 days of the date of the advance therefor.  Borrower covenants to deliver to Lender within 10 days of any such advance (x) paid bills and original warehouse receipts or other documents of title which correspond to the materials so purchased and stored off-site, (y) a statement from the seller of said materials to the effect that title thereto has passed to Borrower outright, and that no lien has or will be filed or claimed by the seller in connection therewith and (z) a certificate of Borrower to the effect that said materials are owned by Borrower outright, free and clear of all liens other than the lien held by Lender and that all of the terms of this paragraph have been complied with (the representations set forth above and the statements contained in such certificate shall be deemed to be "representations and warranties" of Borrower with the same force and effect as if they had been set forth in Section 5.01 of this Agreement and the accuracy thereof shall be subject to independent verification by Lender and the Construction Consultant).
[bookmark: _DV_M207][bookmark: _Toc66148048][bookmark: _Toc66150934]Contingency Advances.   There shall be no advances of the Loan Budget Amounts for "Contingency" unless mutually agreed by Borrower and Administrative Agent, Administrative Agent's agreement not to be unreasonably withheld or delayed; provided, however, that, following such time as the Improvements have been satisfactorily completed, lien-free, Borrower shall be entitled to advances of said Loan Budget Amounts to the extent it has actually incurred and paid Costs in respect of completion of the Improvements from its own funds and in excess of amounts advanced hereunder and has provided appropriate evidence of such payment to Administrative Agent.  Notwithstanding the foregoing, upon completion of the superstructure for the Improvements, Borrower shall be entitled to request that portions of the Loan Budget Amounts for Direct Costs Contingency be released to Borrower and Administrative Agent shall, to the extent it reasonably determines that the amount of the Direct Cost Contingency so requested is no longer required to be retained, release same to Borrower to be applied by Borrower to cover Direct Costs.
[bookmark: _DV_M208][bookmark: _Toc66148049][bookmark: _Toc66150935]Reallocation of Amounts on Project Cost Statement.   If at any time the undisbursed balance of the Loan Budget Amount for any category of cost shown on the Project Cost Statement is, in Administrative Agent's judgment exercised in good faith, excessive, upon Borrower's request and with the approval of Administrative Agent not to be unreasonably withheld or delayed the excess shall be reallocated to another Loan Budget Amount balance that is insufficient or to any unbudgeted Direct or Indirect Costs subject to the execution of such documentation as Administrative Agent shall reasonably request in order to respect such reallocation and comply with the New York Lien Law.
[bookmark: _DV_M209][bookmark: _Toc66148050][bookmark: _Toc66150936][bookmark: _DV_C120][bookmark: _DV_M210]Certain Limitations on Advances.   Notwithstanding anything to the contrary contained herein, Lenders shall have no obligation to advance any portion of the Loan Budget Amount, if any, for "Interest on Loan" (i) if, when and to the extent that Administrative Agent, in its reasonable judgment, determines that the Improvements are generating, on a cash basis, positive cash flow in excess of Borrower's other usual, reasonable and customary expenses regarding the Premises and/or Improvements or (ii) if and to the extent that Borrower shall have previously paid any interest under the Note from sources other than advances hereunder or agreements supplemental hereto or release proceeds from the sale of Units.
[bookmark: _DV_M211][bookmark: _Toc66148051][bookmark: _Toc66150937]Nature of Lenders' Obligations; Borrower's Rights and Obligations in Event a Lender Fails to Make an Advance.   The obligations of Lenders under this Agreement are several, and no Lender shall be responsible for the failure of any other Lender to fund the portion required to be funded by such other Lender of an advance of the Loan.  In cases where a Delinquent Lender fails to fund the portion required to be funded by it of an advance and (x) none of the other Lenders elects to be an Electing Lender pursuant to Section 7.16 and to fund the Delinquent Lender's share of the advance and (y) Borrower is unable to procure a Replacement Lender in accordance with Section 7.20, the obligation of the Non-Delinquent Lenders to fund their respective portions of such advance and each subsequent advance shall be conditioned on (i) Borrower's committing in writing to Lenders, prior to any such advance, that it will fund the entire Delinquency Amount and (ii) Borrower's submitting satisfactory evidence to Administrative Agent, at the time of each advance, that Borrower and/or Guarantor have paid, from their own funds, a portion of the Direct and Indirect Costs that are the subject of such advance in an amount equal to the Delinquent Lender's portion of such advance.
[bookmark: _Toc66148052][bookmark: _Toc66150938][bookmark: _DV_C127][bookmark: _DV_C129][bookmark: _DV_C131][bookmark: _DV_C134][bookmark: _DV_M217][bookmark: _DV_C142]Note.  The Loan shall be evidenced by a single note of Borrower in the form of EXHIBIT E, duly completed and executed by Borrower in a principal amount equal to the Loan Amount,  Applicable Lending Offices (said note, as the same may hereafter be amended, modified, extended, severed, assigned, substituted, renewed or restated from time to time, the “Note”).  The Note shall mature, and all outstanding principal and other sums thereunder shall be paid in full, on the Maturity Date, as the same may be accelerated or extended.
[bookmark: _DV_M220][bookmark: _DV_C144][bookmark: _DV_M221][bookmark: _DV_M222][bookmark: _DV_C148]In case of any loss, theft, destruction or mutilation of the Note, Borrower shall, upon its receipt of an affidavit of an officer of such Lender or Administrative Agent as to such loss, theft, destruction or mutilation and an appropriate indemnification, execute and deliver a replacement Note in the same principal amount and otherwise of like tenor as the lost, stolen, destroyed or mutilated Note, which replacement note shall contain therein a statement that it is a replacement note and evidences the same indebtedness as the lost, stolen or mutilated Note and no additional or further indebtedness.
[bookmark: _DV_M224][bookmark: _Toc66148053][bookmark: _Toc66150939][bookmark: _DV_C149][bookmark: _DV_M225][bookmark: _DV_C151][bookmark: _DV_C152][bookmark: _DV_M226][bookmark: _DV_C153][bookmark: _DV_M227][bookmark: _DV_C155][bookmark: _DV_C156][bookmark: _DV_M228][bookmark: _DV_C157][bookmark: _DV_C158][bookmark: _DV_M229][bookmark: _DV_C159][bookmark: _DV_M230]Payments and Distributions; Certain Consequences of Delinquent Lender Status.   Borrower shall make each payment under this Agreement and under the Note not later than 11:00 a.m. (New York time) on the date when due to Administrative Agent at Administrative Agent's Office in immediately available funds.  Administrative Agent will thereafter, on the day of its receipt of each such payment, cause to be distributed to each Lender such Lender's appropriate share (based upon Lender’s respective portions of the Principal Amount and the respective rates of interest applicable thereto) of the payments of principal and interest, and its appropriate share of the payments of other sums, in like funds for the account of such Lender's Applicable Lending Office.  Payments by Borrower hereunder or under the Note or other Loan Documents shall be made without setoff or counterclaim.
[bookmark: _DV_M231][bookmark: _DV_C161][bookmark: _DV_C162][bookmark: _DV_M232]Except to the extent otherwise provided in this Agreement, whenever any payment to be made under this Agreement or under the Note is due on any day other than a Business Day, such payment shall be made on the next succeeding Business Day, and such extension of time shall in such case be included in the computation of the payment of interest and, if applicable, fees, as the case may be.
[bookmark: _DV_M233][bookmark: _DV_M234][bookmark: _DV_C164][bookmark: _DV_M235]Notwithstanding the foregoing provisions of this Section, (i) Administrative Agent shall make no payment to a Delinquent Lender until the Non-Delinquent Lenders have been paid in full all outstanding principal, accrued and unpaid interest and any other sums owing to them under the Loan Documents, it being understood that payments of interest on account of the Delinquent Lender’s portion of the Principal Amount shall be held by Administrative Agent in a non-interest bearing account and not distributed to the Delinquent Lender until such time as all principal, interest and other sums due to the Non-Delinquent Lenders have been paid in full; (ii) any payments (other than interest, as provided in clause (i) above) which would otherwise be due a Delinquent Lender shall be distributed to the Non-Delinquent Lenders until such time as all principal, interest and other sums due to the Non-Delinquent Lenders have been paid in full (except that any such amounts otherwise due a Delinquent Lender received by Administrative Agent during an Election Period shall be retained by Administrative Agent until the expiration of the Election Period and either paid to the Delinquent Lender, if the delinquency is cured, or paid to the Non-Delinquent Lenders, if the delinquency is not cured); and (iii) Administrative Agent shall deduct, from amounts due (or, in the case of a Delinquent Lender, amounts that would otherwise be payable to such Delinquent Lender being held by Administrative Agent pursuant to clause (i) above) a Lender in default under its obligations under Section 7.05, the amount owing by such Lender pursuant to said Section 7.05 and pay the amount so deducted to itself, the other Lenders, or such other party as is entitled to such amount, as applicable.
[bookmark: _DV_M236][bookmark: _DV_C165][bookmark: _DV_M237]Notwithstanding anything to the contrary contained in this Agreement or the Delinquent Lender's Note, to the extent a Delinquent Lender is obligated under this Agreement to advance Loan proceeds in respect of interest on the Note, and fails to do so, and such amount is not funded by a Replacement Lender or Electing Lender, such portion of the interest on the Delinquent Lender's Note (i.e., the interest on the Delinquent Lender's Note that, absent the Delinquent Lender's Delinquency, would have been paid by advances from the Loan Budget Amount for "Interest on Loan", until the same was fully disbursed) shall accrue and payment thereof shall be deferred until the Maturity Date (whether as stated or by acceleration or otherwise), it being understood that the maximum amount of interest that may be so deferred shall be the undisbursed portion of the Delinquent Lender's portion of the Loan Budget Amount for "Interest on Loan".
[bookmark: _DV_M238]If, following such time as all amounts owing under the Loan to the Non-Delinquent Lenders and Administrative Agent have been paid in full, Administrative Agent is holding funds in respect of amounts payable to the Delinquent Lender as provided in the third paragraph of this Section, Administrative Agent shall file an interpleader action in New York State Supreme Court, New York County and shall deposit the funds so held (less a sum equal to Administrative Agent's reasonable fees and expenses in connection with said interpleader action and deposit) with said court and Administrative Agent shall thereupon be relieved of responsibility to any party with respect to the funds deposited.  Borrower and each Delinquent Lender hereby jointly and severally agree to reimburse Administrative Agent for all costs and expenses that Administrative Agent may incur in connection with the foregoing interpleader action.
[bookmark: _DV_M239]Except as provided above in this Section and in Section 7.16, each Lender's interest in the Loan shall be of equal priority with the interest of each other Lender.
[bookmark: _DV_M240][bookmark: _Toc66148054][bookmark: _Toc66150940][bookmark: _DV_C167][bookmark: _DV_C168][bookmark: _DV_M241][bookmark: _DV_C169][bookmark: _DV_C170][bookmark: _DV_M242][bookmark: _DV_C171][bookmark: _DV_M243][bookmark: _DV_C172][bookmark: _DV_M244][bookmark: _DV_C174][bookmark: _DV_M245][bookmark: _DV_M246][bookmark: _DV_C176][bookmark: _DV_C177][bookmark: _DV_M247][bookmark: _DV_C178][bookmark: _DV_M248][bookmark: _DV_C180][bookmark: _DV_C181][bookmark: _DV_M249][bookmark: _DV_C182][bookmark: _DV_M250][bookmark: _DV_C184][bookmark: _DV_M251][bookmark: _DV_C186][bookmark: _DV_M252][bookmark: _DV_C187][bookmark: _DV_C189][bookmark: _DV_M254][bookmark: _DV_M255]Interest.   Borrower shall have the option, subject to the terms and conditions set forth in this Agreement, of paying interest on the Principal Amount or portions thereof at the Prime Based Rate or the LIBO Based Rate.  If Borrower desires the application of the LIBO Based Rate, it shall submit a LIBO Rate Request to Administrative Agent, which LIBO Rate Request shall be irrevocable, subject to Borrower's right to convert the rate of interest payable under the Note with respect to any LIBOR Amount from the LIBO Based Rate to the Prime Based Rate as provided in Section 2.14.  Administrative Agent shall, on the day of its receipt of the LIBO Rate Request from Borrower, notify each Lender either by telephone or by facsimile of the specified LIBOR Amount and the amount of the Lender's portion thereof, the Interest Period and date of commencement thereof, and the interest rate applicable to such LIBOR Amount.  Each LIBO Rate Request shall be applicable to Lenders’ respective portions of the Note in accordance with the Lenders' respective Pro Rata Shares, so that, barring a conversion or suspension of the LIBO Based Rate by one or more, but not all, Lenders, pursuant to Article III, each Lender’s portion of the Principal Amount shall contain segments bearing interest at the Prime Based Rate and/or LIBO Based Rate(s) under particular Interest Period(s), each of which segments shall correspond to a proportional segment of every other Lender’s portion of the Principal Amount.  Notwithstanding the foregoing, if a Lender shall fail to fund the share it is required to fund of any advance of the Loan and an Electing Lender shall commit to fund the Delinquency Amount pursuant to Section 7.16, then from and after the time of the first disbursement of the Delinquency Amount by the Electing Lender, (i) in the case of a LIBO Rate Request with respect to an advance, such LIBO Rate Request shall be applicable to Lender’s respective portions of the Note in accordance with the respective portions of such advance made by the Lenders; (ii) in the case of a LIBO Rate Request with respect to a portion of the Principal Amount bearing interest at the Prime Based Rate to be converted to the LIBO Based Rate, such LIBO Rate Request shall be applicable to Lenders’ respective portions of the Note ratably in accordance with the portions of the Principal Amount bearing interest at the Prime Based Rate attributable to each Lender; and (iii) in the case of a LIBO Rate Request with respect to an existing LIBOR Amount that is to be the subject of a new Interest Period, such LIBO Rate Request shall be applicable to Lenders’ respective portions of the Note ratably in accordance with the respective shares of such existing LIBOR Amount.  In the event that Borrower fails to submit a LIBO Rate Request with respect to a LIBOR Amount not later than 12 Noon (New York time) three (3) Business Days prior to the last day of the relevant Interest Period, the LIBOR Amount in question shall bear interest, commencing at the end of such Interest Period, at the Prime Based Rate.
[bookmark: _DV_M256]Interest shall be computed on an actual/360-day basis (i.e., interest for each day during which any portion of the Principal Amount is bearing interest at a particular interest rate per annum shall be computed at such rate divided by 360).
[bookmark: _DV_M257][bookmark: _DV_C192][bookmark: _DV_M258]Borrower shall pay interest on the Principal Amount to Administrative Agent for the account of Lenders.  Interest on the Principal Amount shall be payable, in arrears, monthly on the first day of the first month following the Initial Advance and on the first day of each month thereafter until the Note is repaid in full.
[bookmark: _DV_M259][bookmark: _Toc66148055][bookmark: _Toc66150941]Limitation on Number of Interest Periods.   Borrower shall not have the right to have more than five (5) Interest Periods, in the aggregate, in respect of the Loan and the Other Loan in effect at any one time, whether or not any portion of the Principal Amount is then bearing interest at the Prime Based Rate.
[bookmark: _DV_M260][bookmark: _Toc66148056][bookmark: _Toc66150942][bookmark: _DV_C194][bookmark: _DV_M261]Conversions of Interest Rate.   Provided there exists no Event of Default, Borrower shall have the right to convert, from time to time, the rate of interest payable under the Note with respect to any portion of the Principal Amount to the LIBO Based Rate or the Prime Based Rate, subject to the terms of this Agreement (including, without limitation, the payment of all amounts due in connection with any such conversion from the LIBO Based Rate on a date other than the last day of an applicable Interest Period) and provided that, in the case of a conversion from the LIBO Based Rate, the entire LIBOR Amount is the subject of the conversion.  Conversions shall be accomplished (i) in the case of a conversion from the Prime Based Rate to the LIBO Based Rate, by Borrower's submission of a LIBO Rate Request in accordance with Section 2.12 or (ii) in the case of a conversion from the LIBO Based Rate to the Prime Based Rate, by Borrower's request to Administrative Agent by telephone (to be promptly confirmed in writing), to be received by Administrative Agent at least three (3) Business Days prior to the date specified for such conversion, specifying the LIBOR Amount with respect to which the interest rate is to be converted and the date of the conversion.  On the date of its receipt of such request, Administrative Agent shall notify each Lender thereof either by telephone or by facsimile.
[bookmark: _DV_M262][bookmark: _Toc66148057][bookmark: _Toc66150943]Inapplicability of LIBO Based Rate.   Any portion of the Principal Amount to which the LIBO Based Rate is not or cannot pursuant to the terms of this Agreement be applicable shall bear interest at the Prime Based Rate.  Upon the occurrence and during the continuance of an Event of Default, the entire Principal Amount shall, at the option of the Required Lenders, immediately and without notice to Borrower, bear interest at the Prime Based Rate.  In addition, following the occurrence and during the continuance of an Event of Default, Borrower shall have no right to submit a LIBO Rate Request with respect to any LIBOR Amount for which the current Interest Period is expiring.  The foregoing provisions shall not be construed as a waiver by Lenders of their right to pursue any other remedies available to them under the Mortgage or any other Loan Document nor shall they be construed to limit in any way the application of the Default Rate as provided in the Mortgage.
[bookmark: _DV_M263][bookmark: _Toc66148058][bookmark: _Toc66150944]Late Payment Premium.   Borrower shall pay to Administrative Agent for the account of Lenders a late payment premium in the amount of 4% of any payments of principal or interest under the Loan made more than ten (10) days after the due date thereof, which late payment premium shall be due with any such late payment.
[bookmark: _DV_M264][bookmark: _Toc66148059][bookmark: _Toc66150945]Voluntary Prepayments.   Borrower may, upon at least five (5) Business Days' notice to Administrative Agent, prepay the Principal Amount, in whole or part, without premium or penalty; provided, however, that (i) any partial prepayment under this Section shall be in a principal amount of not less than $1,000,000 and an integral multiple of $100,000, (ii) prepayment of a LIBOR Amount other than on the last day of the applicable Interest Period shall be subject to the provisions of Section 3.03 and (iii) each prepayment under this Section shall include all interest accrued on the amount of principal prepaid (and all late charges and other sums that may be payable) through the date of prepayment.  Amounts prepaid may not be reborrowed.  Payments pursuant to Section 9.02 shall not be subject to this Section.
[bookmark: _DV_M265][bookmark: _Toc66148060][bookmark: _Toc66150946][bookmark: _DV_M266]Acceleration of Advances.   
[bookmark: _DV_M267][bookmark: _DV_C196][bookmark: _DV_M268][bookmark: _DV_C198][bookmark: _DV_M269]Lenders may, in their absolute discretion, accelerate all or any portion of the amounts to be advanced hereunder without regard to Borrower's satisfaction of the conditions to its entitlement to Loan proceeds and no Person dealing with Borrower or the Construction Manager or any other person shall have standing to demand any different performance from Lenders, provided, however, that if Borrower chooses to deposit with each Lender such Lender's Pro Rata Share of the amount of any Loan advances in excess of the amount which Borrower would be entitled to pursuant to Section 2.01, Lenders shall give Borrower a credit against the interest due on the Note equal to the interest which would accrue on the amount so deposited as if it bore interest at the interest rate that would be applicable thereto under the Note.
[bookmark: _DV_M270]CONTRACTORS, SUBCONTRACTORS, LABORERS, MATERIALMEN and SUPPLIERS are cautioned that if Loan advances are made under the alternative set forth in paragraph (a) above, proceeds of the Loan remaining to be advanced at the time of the completion of the Improvements, or any time prior thereto, may be inadequate to pay all lienable claims incurred by Borrower and unpaid at that time.  All potential lienors are therefore cautioned to exercise sound business judgment in the extension of credit to Borrower and should not expect Lenders to make Loan advances in such amounts and at such times that it will not be necessary for said parties to exercise such judgment for themselves.  Moreover, they are reminded that subdivision (3) of Section 13 of the Lien Law provides that "Nothing in this subdivision shall be considered as imposing upon the lender any obligation to see to the proper application of such advances by the owner," and Lenders have no intention of voluntarily imposing such obligation on themselves.
[bookmark: _DV_M271][bookmark: _Toc66148061][bookmark: _Toc66150947]

YIELD MAINTENANCE ETC.
[bookmark: _DV_M274][bookmark: _Toc66148062][bookmark: _Toc66150948][bookmark: _DV_C200][bookmark: _DV_C201][bookmark: _DV_M275][bookmark: _DV_C202][bookmark: _DV_C203][bookmark: _DV_M276][bookmark: _DV_C204][bookmark: _DV_C205][bookmark: _DV_M277][bookmark: _DV_C206][bookmark: _DV_M278]Additional Costs and Other Effects of Regulatory Changes.   Borrower shall pay directly to a Lender, promptly upon demand, such amounts as are necessary to compensate such Lender for Additional Costs resulting from any Regulatory Change which (i) subjects such Lender to any tax, duty or other charge with respect to the Loan or the Note, or changes the basis of taxation of any amounts payable to such Lender under the Loan or the Note (other than taxes imposed on the overall net income of such Lender or of its Applicable Lending Office by the jurisdiction in which such Lender's principal office or such Applicable Lending Office is located), (ii) imposes, modifies or deems applicable any reserve, special deposit or similar requirements relating to any extensions of credit or other assets of, or any deposits with or other liabilities of, such Lender, (iii) imposes on such Lender or, in the case of LIBOR Amounts, on the London interbank market, any other condition affecting the Loan or the Note, or any of such extensions of credit or liabilities or (iv) imposes any capital adequacy requirements on such Lender by virtue of the Loan or the Note.  Such Lender will notify Borrower (with a copy to Administrative Agent) of any event occurring after the date hereof which would entitle it to compensation pursuant to this paragraph as promptly as practicable after it obtains knowledge thereof and determines to request such compensation, and will designate a different Applicable Lending Office for those portions of the Loan affected by such event if such designation will avoid the need for, or reduce the amount of, such compensation and will not, in such Lender's sole opinion, be disadvantageous to it, provided that such Lender shall have no obligation to so designate an Applicable Lending Office located in the United States.
[bookmark: _DV_M279][bookmark: _DV_C208][bookmark: _DV_M280][bookmark: _DV_C210][bookmark: _DV_M281][bookmark: _DV_M282][bookmark: _DV_C213][bookmark: _DV_M283][bookmark: _DV_C215][bookmark: _DV_M284]Without limiting the effect of the immediately preceding paragraph, in the event that, by reason of any Regulatory Change, (i) a Lender incurs Additional Costs based on or measured by the excess above a specified level of the amount of (1) a category of deposits or other liabilities of such Lender which includes deposits by reference to which the LIBO Rate is determined as provided in this Agreement and/or (2) a category of extensions of credit or other assets of such Lender which includes loans the interest on which is determined on the basis of rates referred to in the definition of "LIBO Rate" in Section 1.02, (ii) a Lender becomes subject to restrictions on the amount of such a category of liabilities or assets which it may hold or (iii) it shall be unlawful or impossible for a Lender to make or maintain its Pro Rata Share of the Loan (or any  part  thereof) at the LIBO Based Rate, then such Lender's obligation to make or maintain its Pro Rata Share of the Loan (or parts thereof) at the LIBO Based Rate (and Borrower's right to request the same) shall be suspended and such Lender shall give notice thereof to Borrower (with a copy to Administrative Agent) and, upon the giving of such notice, interest payable on the affected Lender’s portion of the Note shall be converted to the Prime Based Rate, unless such Lender may lawfully continue to maintain its Pro Rata Share of the Loan (or any part thereof) then bearing interest at the LIBO Based Rate to the end of the current Interest Period(s), at which time the interest rate on the affected Lender’s portion of the Note shall convert to the Prime Based Rate.  If subsequent to any conversion to the Prime Based Rate as provided above such Lender determines that such Regulatory Change has ceased to be in effect, such Lender will so notify Borrower (with a copy to Administrative Agent), and Borrower may convert the rate of interest payable under the affected Lender’s portion of the Note with respect to those portions of the Principal Amount bearing interest at the Prime Based Rate to the LIBO Based Rate by submitting a LIBO Rate Request in respect thereof and otherwise complying with the provisions of this Agreement with respect thereto.
[bookmark: _DV_M286]Determinations by each Lender of the existence or effect of any Regulatory Change on its costs of making or maintaining its Pro Rata Share of the Loan, or portions thereof, at the LIBO Based Rate, or on amounts receivable by it in respect thereof, and of the additional amounts required to compensate such Lender in respect of Additional Costs, shall be conclusive, so long as made on a reasonable non-discriminatory basis.
[bookmark: _DV_M287][bookmark: _Toc66148063][bookmark: _Toc66150949][bookmark: _DV_C217][bookmark: _DV_C219][bookmark: _DV_C220][bookmark: _DV_M289]Limitations on Availability of LIBO Based Rate.   Anything herein to the contrary notwithstanding, if, at the time of or prior to the determination of the LIBO Based Rate in respect of any LIBO Rate Request Amount as provided in this Agreement, (i) Administrative Agent determines (which determination shall be conclusive, so long as made on a reasonable non-discriminatory basis) that by reason of circumstances affecting the London interbank market generally, adequate and fair means do not or will not exist for determining the LIBO Based Rate applicable to an Interest Period or (ii) a Lender determines (which determination shall be conclusive, so long as made on a reasonable non-discriminatory basis) that the LIBO Rate will not accurately reflect the cost to such Lender of making or maintaining its Pro Rata Share of the Loan (or any portion thereof) at the LIBO Based Rate, then Administrative Agent, in the case of the circumstances described in clause (i) above, or such Lender, in the case of the circumstances described in clause (ii) above, shall give Borrower prompt notice thereof (with a copy to Administrative Agent in the case of the notice from such Lender), and the LIBO Rate Request Amount in question, in the case of the circumstances described in clause (i) above, or such Lender's portion thereof, in the case of the circumstances described in clause (ii) above, shall bear interest, or continue to bear interest, as the case may be, at the Prime Based Rate.  If at any time subsequent to Administrative Agent's or such Lender's giving of such notice, Administrative Agent or such Lender, as the case may be, determines that because of a change in circumstances the LIBO Based Rate is again available to Borrower, Administrative Agent or such Lender, as the case may be, shall so notify Borrower (with a copy to Administrative Agent, in the case of the notice from such Lender) and Borrower may convert the rate of interest payable under the Note or such Lender's portion thereof, as the case may be, from the Prime Based Rate to the LIBO Based Rate by submitting a LIBO Rate Request in respect thereof and otherwise complying with the provisions of this Agreement with respect thereto.
[bookmark: _DV_M290][bookmark: _Toc66148064][bookmark: _Toc66150950][bookmark: _DV_C221][bookmark: _DV_M291]Certain Compensation.   Borrower shall pay directly to a Lender, immediately upon request and notwithstanding contrary provisions contained in the Mortgage or other Loan Documents, such amounts as shall, in the judgment of such Lender (which shall be conclusive so long as made on a reasonable non-discriminatory basis), compensate it for any loss, cost or expense incurred by it as a result of (i) any payment or prepayment (under any circumstances whatsoever, whether voluntary or involuntary) of any portion of the Principal Amount bearing interest at the LIBO Based Rate on a date other than the last day of an applicable Interest Period, (ii) the conversion (for any reason whatsoever, whether voluntary or involuntary) of the rate of interest payable under such Lender's portion of the Note from the LIBO Based Rate to the Prime Based Rate with respect to any portion of the Principal Amount then bearing interest at the LIBO Based Rate on a date other than the last day of an applicable Interest Period, (iii) the failure of all or a portion of an advance of the Loan which was to have borne interest at the LIBO Based Rate pursuant to a LIBO Rate Request to be made, (iv) any failure by Borrower to prepay any portion of the Principal Amount bearing interest at the LIBO Based Rate on the date specified in Borrower's notice of prepayment or (v) the failure of Borrower to borrow, continue or convert in accordance with a LIBO Rate Request submitted by it, which amounts shall include, without limitation, an amount equal to the Present Value (determined as hereinafter provided) of the dollar amount which is obtained by multiplying the number of days from the date of the occurrence to the last day of the applicable Interest Period by a number which is calculated by (i) multiplying the amount prepaid, converted, not advanced, not prepaid or not borrowed, as the case may be, by the excess of the LIBO Based Rate applicable thereto over the current rate for United States Treasury securities (bills on a discounted basis shall be converted to a bond equivalent) with a maturity date closest to the last day of the applicable Interest Period and (ii) dividing the product thereof by 360.  For purposes of this Section, Present Value shall be determined by using the number of days during the period from the date of occurrence to and including the last day of the applicable Interest Period and using the above-referenced United States Treasury security rate.  A determination by a Lender as to the amounts payable to it pursuant to this Section shall be conclusive absent manifest error.
[bookmark: _DV_M292][bookmark: _Toc66148065][bookmark: _Toc66150951]"Lender" to Include Participants.   For purposes of this Article III and of the definition of "Additional Costs" in Section 1.02, the term "Lender" shall, at each Lender's option, be deemed to include such Lender's present and future Participants in the Loan to the extent of each such Participant's actual Additional Costs or other losses, costs or expenses payable pursuant to this Article III.
[bookmark: _DV_M293][bookmark: _Toc66148066][bookmark: _Toc66150952][bookmark: _DV_C222][bookmark: _DV_C223][bookmark: _DV_M294][bookmark: _DV_C224][bookmark: _DV_M295][bookmark: _DV_C226][bookmark: _DV_M296][bookmark: _DV_C227][bookmark: _DV_M297]Substitution of Lenders.   If any Lender (an "Affected Lender") (i) makes demand upon Borrower for (or if Borrower is otherwise required to pay) Additional Costs pursuant to Section 3.01 or (ii) gives notice to Borrower that such Lender is unable to make or maintain its Pro Rata Share of the Loan at the LIBO Based Rate as a result of a condition described in clause (ii) of Section 3.02 or in the second paragraph of Section 3.01, Borrower may, within ninety (90) days of receipt of such demand or notice, as the case may be, give notice (a "Substitution Notice") to Administrative Agent and to each Lender of its intention to replace such Affected Lender with another financial institution (the "Substitute Lender") designated in such Substitution Notice.  If, within thirty (30) days of Administrative Agent's receipt of such Substitution Notice, (x) Administrative Agent shall notify Borrower and each Lender in writing that the Substitute Lender is reasonably satisfactory to the Required Lenders and (y) the Affected Lender shall not agree to waive the payment of the Additional Costs in question or the effect of the circumstances described in clause (ii) of Section 3.02 or in the second paragraph of Section 3.01, then the Affected Lender shall, so long as no Event of Default shall exist, assign its pro rata share of the Loan and all of its rights and obligations under this Agreement to the Substitute Lender, and the Substitute Lender shall assume all of the Affected Lender's rights and obligations, pursuant to an agreement, substantially in the form of an Assignment and Assumption Agreement, executed by the Affected Lender and the Substitute Lender.  It shall be a condition to any such assignment and assumption that, concurrently therewith, the Affected Lender also assigns, and the Substitute Lender assumes, a proportionate part of the Affected Lender's rights and obligations under the Other Loan.  In connection with such assignment and assumption, the Substitute Lender shall pay to the Affected Lender an amount equal to the outstanding principal amount of the Affected Lender's portion of the Note plus all interest accrued thereon, plus all other amounts, if any (other than the Additional Costs in question), then due and payable to the Affected Lender with respect to the Loan; provided, however, that prior to or simultaneously with any such assignment and assumption, Borrower shall have paid to such Affected Lender all amounts (other than the Additional Costs in question) properly demanded and unreimbursed under this Article III.  Upon the effective date of such assignment and assumption and the payment by the Substitute Lender to Administrative Agent of a fee, for Administrative Agent's own account, in the amount of $3,500, the Substitute Lender shall become a party to this Agreement and shall have all the rights and obligations of a Lender as set forth in such Assignment and Assumption Agreement, and the Affected Lender shall be released from its obligations hereunder, and no further consent or action by any party shall be required.   If the Substitute Lender is not incorporated under the Laws of the United States or a state thereof, it shall, prior to the date of the assignment, deliver to Borrower and Administrative Agent certification as to exemption from deduction or withholding of any United States federal income taxes in accordance with Section 7.13.
[bookmark: _DV_M298]Borrower, Administrative Agent and Lenders shall execute such modifications to the Loan Documents as shall, in the reasonable judgment of Administrative Agent, be necessary or desirable in connection with the substitution of Lenders in accordance with the foregoing provisions of this Section, provided, however, that no such modifications shall increase in other than a de minimis manner, or otherwise affect Borrower's rights and obligations under the Loan Documents.
[bookmark: _DV_M299][bookmark: _Toc66148067][bookmark: _Toc66150953]

CONDITIONS PRECEDENT
[bookmark: _DV_M302][bookmark: _Toc66148068][bookmark: _Toc66150954]Conditions Precedent to Initial Advance.   Lenders shall not be obligated to make the Initial Advance until the following conditions shall have been satisfied:
[bookmark: _DV_M303]There shall exist no Default or Event of Default, and no Default or Event of Default would result from the making of the Initial Advance;
[bookmark: _DV_M304]The representations and warranties made to Administrative Agent or Lenders herein, in the other Loan Documents and in any other document, certificate or statement executed or delivered to Administrative Agent or Lenders in connection with the Loan shall be true and correct on and as of the date of the Initial Advance with the same effect as if made on such date;
[bookmark: _DV_M305]The Improvements, if any, shall not have been materially injured or damaged by fire or other casualty unless Administrative Agent shall have received, for the account of Lenders, insurance proceeds sufficient in the judgment of the Construction Consultant to effect the satisfactory restoration of the Improvements and to permit completion of the Improvements prior to the Completion Date;
[bookmark: _DV_C231]The Mezzanine Loan shall have closed and been fully disbursed to Borrower, Administrative Agent shall have received and approved certified copies of the documents governing the Mezzanine Loan and Administrative Agent and the Mezzanine Lender shall have entered into an intercreditor agreement with respect thereto;
[bookmark: _DV_M306]Lenders shall have received and approved each of the following:
[bookmark: _DV_M307][bookmark: _DV_M308][bookmark: _DV_C233][bookmark: _DV_M310][bookmark: _DV_C235][bookmark: _DV_M311][bookmark: _DV_C236][bookmark: _DV_M312][bookmark: _DV_C238][bookmark: _DV_M313][bookmark: _DV_C239][bookmark: _DV_C240][bookmark: _DV_M315][bookmark: _DV_C241][bookmark: _DV_M316][bookmark: _DV_C242][bookmark: _DV_M317][bookmark: _DV_C243][bookmark: _DV_C244][bookmark: _DV_M318]Fees and Expenses.  (i)  The Commitment Fee and the Arrangement Fee each to be paid to Administrative Agent for the respective accounts of the parties specified in the Supplemental Fee Letter (each Lender to receive and retain a portion thereof pursuant to a separate agreement between _____ and each Lender) whether or not any advances are made hereunder; and those fees required by the Supplemental Fee Letter to be paid on or before the date hereof, to be retained by Administrative Agent for its own account; and (ii) all fees and expenses incurred by Administrative Agent (including, without limitation, the reasonable fees and expenses of Lenders' Counsel, the Construction Consultant, Administrative Agent’s environmental and insurance consultants, and the preparer of the appraisal required by paragraph (4) below);
[bookmark: _DV_M319][bookmark: _DV_C245][bookmark: _DV_M320][bookmark: _DV_C246][bookmark: _DV_M321]Loan Documents and the Supplemental Fee Letter.  This Agreement, the Supplemental Fee Letter and each of the other Loan Documents, duly executed by the parties thereto, and, where applicable, duly acknowledged and in proper form for recording or filing, as the case may be, and all necessary or desirable recordings and filings shall have been duly made; 
[bookmark: _DV_M322]Financial Statements.  Current Financial Statements, certified by an appropriate financial officer, and such other financial data as Administrative Agent shall require;
[bookmark: _DV_M323]Appraisal.  An independent M.A.I. appraisal of the Premises and Improvements complying in all respects with the standards for real estate appraisals established pursuant to the Financial Institutions Reform, Recovery, and Enforcement Act of 1989;
[bookmark: _DV_M324]Insurance Policies.  The policies of insurance required by the Mortgage, together with evidence of the payment of the premiums therefor;
[bookmark: _DV_M325]Hazardous Materials Report/Reliance Letter.  A detailed report, in form satisfactory to Administrative Agent, by a properly qualified engineer, which shall include, inter alia, a certification that such engineer has obtained and examined a list of prior owners, tenants and other users of all or any portion of the Premises or the improvements thereon, and has made an on-site physical examination of the Premises, and a visual observation of the surrounding areas, and has found no evidence of past or present Hazardous Materials activities or the presence of Hazardous Materials, together with, if required by Administrative Agent, a "reliance letter" addressed to Administrative Agent with respect to such report;
[bookmark: _DV_M326]Title Policy.  A paid title insurance policy (or policies), in the amount of the Mortgage, in ALTA 10-17-92 (with New York endorsements) or other form approved by Lenders' Counsel, issued by the Title Insurer, shall insure the Mortgage to be a valid lien on Borrower's Interest in the Premises free and clear of all defects and encumbrances except those previously received and approved by Lenders' Counsel, and shall contain:
(i) [bookmark: _DV_M327]full coverage against mechanics' liens (filed and inchoate),
(ii) [bookmark: _DV_M328]a reference to the survey but no survey exceptions except those theretofore approved by Lenders' Counsel,
(iii) [bookmark: _DV_M329]such affirmative insurance and endorsements as Lenders' Counsel may require, and
(iv) [bookmark: _DV_M330]a Pending Disbursements Clause in the form of EXHIBIT D; and, if any such policy is dated earlier than the date of the Initial Advance, a written continuation of or endorsement to such policy, in a form approved by Lenders' Counsel, conforming to the requirements of said EXHIBIT D and setting forth no additional exceptions except those approved by Lenders' Counsel, 
[bookmark: _DV_M331]and shall be accompanied by such reinsurance agreements between the Title Insurer and title companies approved by Administrative Agent, in ALTA 1994 facultative form, as Administrative Agent may require;
[bookmark: _DV_M332]List of Prior Owners.  A list, certified by the Title Insurer, of the prior owners during the period from January 1, 1940 to the date of such certification, of all or a portion of the Premises or the improvements thereon;
[bookmark: _DV_M333]Survey.  A current survey of the Premises certified to Administrative Agent, the Title Insurer showing:
(i) [bookmark: _DV_M334]the location of the perimeter of the Premises by courses and distances,
(ii) [bookmark: _DV_M335]all easements, rights-of-way, and utility lines referred to in the title policy required by this Agreement or which actually service or cross the Premises,
(iii) [bookmark: _DV_M336]the lines of the streets abutting the Premises and the width thereof, and any established building and setback lines, 
(iv) [bookmark: _DV_M337]encroachments and the extent thereof upon the Premises,
(v) [bookmark: _DV_M338]the Improvements to the extent constructed, and the relationship of the Improvements by distances to the perimeter of the Premises, established building, setback and street lines,
(vi) [bookmark: _DV_M339]if the Premises are described as being on a filed map, a legend relating the survey to said map, and
(vii) [bookmark: _DV_M340]all flood zone designations in respect of the Premises;
[bookmark: _DV_M341]Leases and Premises Documents.  Certified copies of all Premises Documents;
[bookmark: _DV_M342]Counsel Opinion.  An opinion of Borrower's counsel to the effects set forth on EXHIBIT G or otherwise satisfactory to Lenders' Counsel;
[bookmark: _DV_M343]Organizational Documents.  If Borrower, the mortgagor under the Mortgage (if different from Borrower), Guarantor or any general partner or member of any of them is a corporation, current copies of the following documents with respect to each (unless otherwise indicated):
(i) [bookmark: _DV_M344]a good-standing certificate from the jurisdiction of its incorporation and, as to Borrower and the mortgagor under the Mortgage only, from the State of New York,
(ii) [bookmark: _DV_M345][bookmark: _DV_C247][bookmark: _DV_M346]a resolution, certified by the corporate secretary, of the shareholders or directors of the corporation authorizing the consummation of the transactions contemplated hereby and the execution, delivery and performance of the Loan Documents and any other documents to be executed, delivered or performed by said corporation (including any substitute or replacement Note to be executed and delivered pursuant to the terms hereof), and
(iii) [bookmark: _DV_M347]a certificate of the corporate secretary as to the incumbency of the officers executing any of the documents required hereby, 
[bookmark: _DV_M348]and, if Borrower, the mortgagor under the Mortgage (if different from Borrower), Guarantor or any general partner or member of any of them is a partnership, venture, limited liability company or trust:
(iv) [bookmark: _DV_M349]the entity's organizational agreement and all amendments and attachments thereto, certified by a general partner, venturer, member or trustee to be true and complete,
(v) [bookmark: _DV_M350]any certificates filed or required to be filed by the entity in the jurisdiction of its formation and in the State of New York in order for it to do business in those jurisdictions, and
(vi) [bookmark: _DV_M351][bookmark: _GoBack][bookmark: _DV_C249][bookmark: _DV_M352]evidence of the authorization of the consummation of the transactions contemplated hereby and the execution, delivery and performance of the Loan Documents and any other documents to be executed, delivered and performed by said entity (including any substitute or replacement Note to be executed and delivered pursuant to the terms hereof), and including any required consents by partners, venturers, members, trustees or beneficiaries;
[bookmark: _DV_M353]Requisition.  A Requisition for the Initial Advance, together with, if requested by Administrative Agent, proof of payment of any Indirect Costs included therein;
[bookmark: _DV_M354]Permits and Approvals.  Copies of any and all authorizations (including plot plan and subdivision approvals, zoning variances, water, sewer, building and other permits) required at the then current stage of construction by Governmental Authorities or otherwise necessary for the construction, use, occupancy and operation of the Premises and/or Improvements for the purposes contemplated by the Plans in accordance with all applicable Laws;
[bookmark: _DV_M355]Chattel Searches.  UCC searches against Borrower or other owner of the Premises and advice from the Title Insurer to the effect that searches of proper public records disclose no leases of personalty or financing statements filed or recorded against the Premises, Borrower or other owner of any Mortgaged Property;
[bookmark: _DV_M356]Plans, Etc.  A complete set of the Plans and copies of a soil-engineer's report, a site plan (showing all necessary approvals, utility connections and site improvements) and all inspection and test records and reports made by or for Borrower or Borrower's Architects;
[bookmark: _DV_M357]Consultant's Report.  A report from the Construction Consultant to the effects that (i) it has received and approved the items required by paragraph (f) below, (ii) the Plans have been approved by all applicable Governmental Authorities, (iii) the Improvements as shown by the Plans will comply with applicable zoning and other Laws, (iv) a Construction Management Agreement and/or Major Subcontracts are in effect which satisfactorily provide for the construction of the Improvements, (v) all roads and utilities necessary for the full utilization of the Improvements for their intended purposes have been completed, or the presently installed and proposed roads and utilities will be sufficient for the full utilization of the Improvements for their intended purpose and will be available to and servicing the Premises upon completion of the Improvements, (vi) the construction of the Improvements theretofore performed, if any, was performed in accordance with the Plans and (vii) construction of the Improvements, along with all necessary roads and utilities, will be finished on or before the Completion Date; and to such other effects as Administrative Agent may reasonably request;
[bookmark: _DV_M358]Construction Contracts and Will-Serve Letters.  Copies of the Construction Management Agreement, the Major Subcontracts then in effect and Borrower's agreement with Borrower's Architects, in each case certified by Borrower to be true and complete, together with "will-serve" letters from Borrower's Architects and the Construction Manager in forms approved by Administrative Agent, and "will-serve" letters also in form approved by Administrative Agent from all Major Subcontractors specified by Administrative Agent;
[bookmark: _DV_M359]Bonds.  Unless waived by Administrative Agent, performance bonds naming Administrative Agent as co-obligee and labor and materials payment bonds, each in AIA Document No. A‑312 (1984 Edition) form or other form approved by Administrative Agent, for penal sums equal to the amounts of the Major Subcontracts (exclusive of vendors and suppliers) specified by Administrative Agent and for subcontracts for the installation of flooring and ceramic/marble; 
[bookmark: _DV_M360]Progress Schedule.  A progress schedule or chart showing the interval of time over which each item of Direct Cost is projected to be incurred or paid; 
[bookmark: _DV_M361](21)		Project Cost Statement.  The Project Cost Statement;
[bookmark: _DV_M365](22)	Additional Documentation.  Such other approvals, opinions or documents as Administrative Agent may reasonably request.
[bookmark: _DV_M366]The Construction Consultant shall have received and approved each of the following:
[bookmark: _DV_M367]Related Documents.  Copies of the items required by paragraphs (6), (8), (13), (16), (18), (19), (20) and (21) of Section 4.01(e), together with copies of any Major Leases or Premises Documents which contain any requirements or specifications in respect of construction of the Improvements;
[bookmark: _DV_M368]Title Documents.  Copies of any documents listed as exceptions to title in the title policy required hereby which are relevant to the construction or use of the Improvements; and
[bookmark: _DV_M369]Requisition.  If the Initial Advance consists in whole or in part of advances for Direct Costs, a copy of the Requisition therefor.
[bookmark: _DV_M370][bookmark: _Toc66148069][bookmark: _Toc66150955]Conditions to Advances After the Initial Advance.   Lenders' obligation to make advances of proceeds of the Loan after the Initial Advance shall be subject to the satisfaction of the following conditions:
[bookmark: _DV_M371]There shall exist no Default or Event of Default, and no Default or Event of Default would result from the making of the advance;
[bookmark: _DV_M372]The representations and warranties made to Administrative Agent and/or Lenders herein, in the other Loan Documents and in the Requisition shall be true and correct on and as of the date of the advance with the same effect as if made on such date; 
[bookmark: _DV_M373]Administrative Agent shall have received a written continuation report of or endorsement to the title policy insuring the Mortgage to the date of such advance, in the form approved by Lenders' Counsel, conforming to the pending disbursement requirements set forth in EXHIBIT D and setting forth no additional exceptions (including survey exceptions) except those approved by Lenders' Counsel; and
[bookmark: _DV_M374]Administrative Agent and the Construction Consultant shall have received a Requisition for the advance, together with such other documentation and information as either of them may reasonably require consistent with the provisions hereof.
[bookmark: _DV_M375][bookmark: _Toc66148070][bookmark: _Toc66150956]Conditions to Last Direct Costs Advance.   In addition to the requirements of Section 4.02, in the case of the last Direct Costs Loan advance as provided in Section 2.04, Administrative Agent shall also have received and approved:
[bookmark: _DV_M376]A report from the Construction Consultant to the effect that construction of the Improvements (exclusive of the interior retail space) has been substantially completed, and any necessary utilities and roads have been finished and made available for use, substantially in accordance with the Plans and that it has received satisfactory evidence of receipt of a temporary certificate of occupancy for the residential portion of the Improvements; and
[bookmark: _DV_M377]An update of the survey of the Premises, certified to Administrative Agent and the Title Insurer, showing the completed Improvements.
[bookmark: _DV_M378][bookmark: _Toc66148071][bookmark: _Toc66150957]Take-Out.   Notwithstanding the provisions of Section 4.02 and 4.03, if the Loan shall be purchased by another lender designated by Borrower (the "Take-Out Lender") for a purchase price equal to the outstanding amount of the Loan (the "Loan Purchase Price") on a date (the "Loan Purchase Date") on or before the Maturity Date, Lenders agree to disburse the undisbursed Loan Budget Amounts (so that the Loan is fully disbursed) on the Loan Purchase Date (the "Purchase Date Advance").  The Purchase Date Advance shall increase the outstanding Loan evidenced by the Notes and be funded to Borrower or its designee on the Loan Purchase Date simultaneously with the funding of the Loan Purchase Price to Lenders by the Take-Out Lender.
[bookmark: _DV_M379][bookmark: _Toc66148072][bookmark: _Toc66150958]

REPRESENTATIONS AND WARRANTIES
[bookmark: _DV_M382]Borrower represents and warrants to Administrative Agent and Lenders that:
[bookmark: _DV_M383][bookmark: _Toc66148073][bookmark: _Toc66150959][bookmark: _DV_M384]Due Formation, Power and Authority.   If it, the mortgagor under the Mortgage (if different from Borrower), Guarantor or any general partner or member of any of them is a corporation, partnership, venture, limited liability company or trust, each such entity is duly organized, validly existing and in good standing under the Laws of the jurisdiction of its formation, is qualified to do business (if required) and is in good standing in the State of New York, and has full power and authority to consummate the transactions contemplated hereby and to execute, deliver and perform this Agreement and any other Loan Document to which it is a party. 
[bookmark: _DV_M385][bookmark: _Toc66148074][bookmark: _Toc66150960]Legally Enforceable Agreements.   Each Loan Document to which Borrower or Guarantor is a party is a legal, valid and binding obligation of such party, enforceable against Borrower or Guarantor, as the case may be, in accordance with its terms, except to the extent that such enforcement may be limited by applicable bankruptcy, insolvency and other similar Laws affecting creditors' rights generally.
[bookmark: _DV_M386][bookmark: _Toc66148075][bookmark: _Toc66150961]Financial Statements.   Financial Statements have been heretofore delivered to Lenders which are true, correct and current in all material respects and which fairly present the respective financial conditions of the subjects thereof as of the respective dates thereof; no material adverse change has occurred in the financial conditions reflected therein since the respective dates thereof and no borrowings (other than the Loan) which might give rise to a lien or claim against the Mortgaged Property or proceeds of the Loan have been made by Borrower or others since the dates thereof.
[bookmark: _DV_M387][bookmark: _Toc66148076][bookmark: _Toc66150962]Compliance With Laws; Payment of Taxes.   Borrower and Guarantor are in material compliance with, and the transactions contemplated hereby and by the other Loan Documents do not and will not violate any provision of, or require any filing, registration, consent or approval under, any Law presently in effect having applicability to Borrower or Guarantor (and with respect to Guarantor, the failure to comply with which is likely to have a material adverse effect on Guarantor's business or financial condition); Borrower has filed, subject to any permissible extensions, all tax returns (federal, state and local) required to be filed and has paid all taxes, assessments and governmental charges and levies due and payable (including those in respect of the Premises), including interest and penalties, except those contested in good faith pursuant to appropriate proceedings.
[bookmark: _DV_M388][bookmark: _Toc66148077][bookmark: _Toc66150963][bookmark: _DV_C256][bookmark: _DV_M389][bookmark: _DV_C257][bookmark: _DV_M390][bookmark: _DV_C258][bookmark: _DV_M391]Litigation.   There are no actions, suits or proceedings pending or, to the best of Borrower's knowledge, threatened against or affecting it, Guarantor, the Premises, the validity or enforceability of the Mortgage or the priority of the lien thereof at law, in equity or before or by any Governmental Authorities except actions, suits or proceedings which have been disclosed to Administrative Agent in writing or in financial statements delivered to Administrative Agent or which are fully covered by insurance, exclusive of deductibles, or would, if adversely determined, not be likely to substantially impair the ability of Borrower or Guarantor to pay when due any amounts which may become payable under the Note, the Other Notes or the Guaranty or to otherwise pay and perform their respective obligations in connection with the Loan and the Other Loans; to Borrower's knowledge, neither it nor Guarantor is in default, in any material respect, with respect to any order, writ, injunction, decree or demand of any court or Governmental Authorities.
[bookmark: _DV_M392][bookmark: _Toc66148078][bookmark: _Toc66150964]No Conflicts or Defaults.   The consummation of the transactions contemplated hereby and the performance hereof and of the other Loan Documents have not resulted and will not result in any breach of, or constitute a default under, any mortgage, deed of trust, lease, bank loan or credit agreement, corporate charter, by-laws, partnership agreement or other instrument to which Borrower or Guarantor is a party or by which either of them may be bound or affected.
[bookmark: _DV_M393][bookmark: _Toc66148079][bookmark: _Toc66150965]Solvency.   Borrower and Guarantor are, and upon consummation of the transactions contemplated by this Agreement, the other Loan Documents and any other related documents, will be, solvent.
[bookmark: _DV_M394][bookmark: _Toc66148080][bookmark: _Toc66150966]Governmental Regulation.   Borrower is not subject to regulation under the Investment Company Act of 1940 or any Law limiting its ability to incur indebtedness for money borrowed as contemplated hereby.
[bookmark: _DV_M395][bookmark: _Toc66148081][bookmark: _Toc66150967]Insurance.   Borrower has in force, and no premiums are past due in respect of, all of the insurance required by the Mortgage.
[bookmark: _DV_M396][bookmark: _Toc66148082][bookmark: _Toc66150968]ERISA.   As of the date of this Agreement, neither Borrower nor Guarantor nor any other Person, including any fiduciary, has engaged in any prohibited transaction (as defined in Section 4975 of the Code or Section 406 of ERISA) which could subject Borrower or Guarantor or any Person whom they have an obligation to indemnify to any tax or penalty imposed under Section 4975 of the Code or Section 502 of ERISA; neither Borrower nor Guarantor nor any ERISA Affiliate maintains, contributes to or has any liability with respect to a Multiemployer Plan or any other plan subject to Title IV of ERISA; each Employee Benefit Plan is administered in accordance with its terms and in material compliance with all applicable Laws, including any reporting requirements; to the best knowledge of Borrower and Guarantor, each Pension Plan intending to qualify under Section 401(a) or 401(k) of the Code does so qualify; there is no lien outstanding or security interest given in connection with a Pension Plan; neither Borrower nor Guarantor nor any ERISA Affiliate has any material liability with respect to an accumulated funding deficiency (whether or not waived) under Section 412 of the Code or Section 302 of ERISA; neither Borrower nor Guarantor has any material liability for retiree medical or death benefits (contingent or otherwise) other than as required by Section 4980B of the Code; and no part of the funds to be used by Borrower or Guarantor in satisfaction of their respective obligations under this Agreement and the other Loan Documents constitute "plan assets" of any "employee benefit plan" within the meaning of ERISA or of any "plan" within the meaning of Section 4975(e)(1) of the Code, as interpreted by the Internal Revenue Service and the United States Department of Labor in rules, regulations, releases or bulletins or as interpreted under applicable case law.  Borrower and Guarantor represent and warrant for the period of this Agreement that there will be no changes to the preceding sentence which shall materially adversely affect the Mortgaged Property or business affairs or financial condition of Borrower or Guarantor or the ability of Borrower to perform this Agreement, except for any such change which can be and is timely corrected.
[bookmark: _DV_M397][bookmark: _Toc66148083][bookmark: _Toc66150969]Other Documents.   The Premises Documents are unmodified and in full force and effect, and to Borrower's knowledge, there are no defaults (or events which with notice or the passage of time, or both, would constitute such a default) under any thereof and all conditions to the effectiveness and continuing effectiveness thereof required to be satisfied as of the date hereof have been satisfied.
[bookmark: _DV_M398][bookmark: _Toc66148084][bookmark: _Toc66150970]No Default.   There exists no Default or Event of Default.
[bookmark: _DV_M399][bookmark: _Toc66148085][bookmark: _Toc66150971]Accuracy of Information; Full Disclosure.   Neither this Agreement nor any documents, financial statements, reports, notices, schedules, certificates, statements or other writings furnished by or on behalf of Borrower or Guarantor to Administrative Agent or Lenders in connection with the negotiation of this Agreement or the other Loan Documents or the consummation of the transactions contemplated hereby, or required herein or by the other Loan Documents to be furnished by or on behalf of Borrower or Guarantor, contains any untrue or misleading statement of a material fact or omits a material fact necessary to make the statements herein or therein not misleading; to Borrower's knowledge, there is no fact which Borrower has not disclosed to Administrative Agent in writing which materially affects adversely or, so far as Borrower can now foresee, will materially affect adversely any of the Mortgaged Property or the business affairs or financial condition of Borrower or Guarantor, or the ability of Borrower or Guarantor to perform this Agreement and the other Loan Documents.
[bookmark: _DV_M400][bookmark: _Toc66148086][bookmark: _Toc66150972][bookmark: _DV_M401][bookmark: _DV_C260][bookmark: _DV_M402]Separate Tax and Zoning Lot.   The Premises constitute one or more distinct parcels for purposes of taxes, assessments and impositions (public or private) and are not otherwise considered as part of a larger single lot for purposes of taxes, assessments or impositions (public or private).
[bookmark: _DV_M403][bookmark: _Toc66148087][bookmark: _Toc66150973]Requisition as Reaffirmation.   Each Requisition submitted to Administrative Agent, and the receipt of the funds requested thereby, shall constitute an affirmation that the representations and warranties contained herein and in the other Loan Documents remain true and correct as of the respective dates of such Requisitions.
[bookmark: _DV_M404][bookmark: _Toc66148088][bookmark: _Toc66150974]Plans and Improvements.   The approved Plans are scheduled by sheet number, title, date and revised date in the Consultant's Report required by paragraph (17) of Section 4.01(e), which schedule is hereby certified by Borrower to be true and correct, and are the same as the filed plans referred to in the building permits for the Improvements; the Plans are satisfactory to it, have been reviewed and approved by Guarantor, the Construction Manager, Borrower's Architects and, to the extent required by applicable Law or any restrictive covenant, by all Governmental Authorities and the beneficiary of any such covenant; all construction, if any, already performed on the Improvements has been performed on the Premises substantially in accordance with the Plans approved by the Persons named above and with any restrictive covenants applicable thereto; to the best of Borrower's knowledge, there are no structural defects in the Improvements or violations of any requirement of any Governmental Authorities with respect thereto other than those disclosed in the municipal searches furnished to Lenders' Counsel which will be cured in connection with the completion of the Improvements; to the best of Borrower's knowledge, the Improvements and the planned use thereof comply with all applicable zoning and other Laws and restrictive covenants affecting the Premises (or, with respect to the restrictive covenants, the planned use has been affirmatively insured in the title policy insuring the Mortgage); and all requirements for such use have been satisfied.
[bookmark: _DV_M405][bookmark: _Toc66148089][bookmark: _Toc66150975]Utility Services.   All utility services necessary for the construction of the Improvements and the operation thereof for their intended purposes are available at the boundaries of the Premises, including water supply, storm and sanitary sewer, gas, electric power and telephone facilities.
[bookmark: _DV_M406][bookmark: _Toc66148090][bookmark: _Toc66150976]Creation of Liens.   It has entered into no contract or arrangement of any kind the performance of which by the other party thereto would give rise to a lien on the Mortgaged Property prior to the Mortgage except for its arrangements with Borrower's Architects, the Construction Manager, Major Subcontractors and contractors or subcontractors who have filed lien waivers or signed Payment Receipts/Lien Releases in form approved by Administrative Agent for all payments due under said arrangements as of the end of the period covered by the last Requisition.
[bookmark: _DV_M407][bookmark: _Toc66148091][bookmark: _Toc66150977]Roads.   All roads necessary for the full utilization of the Improvements for their intended purposes have either been completed or the necessary rights of way therefor have been acquired by appropriate Governmental Authorities or dedicated to public use and accepted by said Governmental Authorities, and all necessary steps have been taken by Borrower and said Governmental Authorities to assure the complete construction and installation thereof no later than the Completion Date or any earlier date required by any Law.
[bookmark: _DV_M408][bookmark: _Toc66148092][bookmark: _Toc66150978]Construction Prior to Closing.   It advised the Title Insurer in writing prior to the issuance of the title policy insuring the Mortgage whether any survey, soils-testing, site-development, excavation or other work related to construction of the Improvements was begun or done before the Mortgage was recorded.
[bookmark: _DV_M409][bookmark: _Toc66148093][bookmark: _Toc66150979]Lien Law Statement.   Attached hereto as EXHIBIT A is the Lien Law Statement in conformity with Section 22 of the Lien Law.
[bookmark: _DV_M410][bookmark: _Toc66148094][bookmark: _Toc66150980]

COVENANTS OF BORROWER
[bookmark: _DV_M413]Borrower covenants and agrees that it will promptly:
[bookmark: _DV_M414][bookmark: _Toc66148095][bookmark: _Toc66150981]Compliance with Laws; Payment of Taxes.   Subject to the right of contest in accordance with Section 1.07 of the Mortgage, comply with all Laws applicable to it or the Mortgaged Property, or any part thereof, such compliance to include, without limitation, paying before the same become delinquent all taxes, assessments and governmental charges imposed on it or the Mortgaged Property, or any part thereof, and promptly furnish Administrative Agent upon request with reports of any official searches made by Governmental Authorities and any claims of violations thereof.
[bookmark: _DV_M415][bookmark: _Toc66148096][bookmark: _Toc66150982]Leases and Premises Documents.   Deliver to Administrative Agent certified copies of all Major Leases in respect of the Premises and all Premises Documents and all amendments to any thereof (executed after the date hereof) together with (i) if requested by Administrative Agent, and to the extent in Borrower's possession, current financial statements of the tenants thereunder or parties thereto, as the case may be, and of the guarantor(s), if any, of such tenants or parties and (ii) in the case of all Major Leases, a notice-of-assignment letter substantially in the form of EXHIBIT C; and keep all Premises Documents and, except as may be permitted, or not prohibited, by the Mortgage, all leases in full force and effect.
[bookmark: _DV_M416][bookmark: _Toc66148097][bookmark: _Toc66150983]Continuing Accuracy of Representations and Warranties.   Cause all of the representations and warranties made to Administrative Agent or Lenders herein and in the other Loan Documents to be continuously true and correct or indicate in writing any changes therein to the actual knowledge of Borrower upon request.
[bookmark: _DV_M417][bookmark: _Toc66148098][bookmark: _Toc66150984]Covenants, Restrictions and Easements.   Comply with all restrictions, covenants and easements affecting the Premises or the Improvements and cause the satisfaction of all conditions hereof.
[bookmark: _DV_M418][bookmark: _Toc66148099][bookmark: _Toc66150985]Inspection and Cooperation.   Permit Administrative Agent, its representatives and the Construction Consultant to enter upon the Premises, inspect the Improvements and all materials to be used in the construction thereof and examine all detailed plans and shop drawings which are or may be kept at the construction site; cooperate and cause the Construction Manager and Major Subcontractors to cooperate with the Construction Consultant to enable it to perform its functions hereunder; at the time of each inspection by the Construction Consultant, make available to said consultant, on demand, daily log sheets covering the period since the immediately preceding inspection showing the date, weather, subcontractors on the job, number of workers and status of construction.
[bookmark: _DV_M419][bookmark: _Toc66148100][bookmark: _Toc66150986]Payment of Costs.   Pay all costs and expenses required for completion of the Improvements and the satisfaction of the conditions hereof, including, without limitation:
[bookmark: _DV_M420]all document and stamp taxes, recording and filing expenses and fees and commissions lawfully due to brokers (other than brokers with whom Administrative Agent or Lenders or their representatives have dealt who have not dealt with Borrower) in connection with the transactions contemplated hereby,
[bookmark: _DV_M421]any taxes, insurance premiums, liens, security interests or other claims or charges against the Premises or Improvements, and
[bookmark: _DV_M422]all costs of completion of the Improvements substantially in accordance with the Plans.
[bookmark: _DV_M423][bookmark: _Toc66148101][bookmark: _Toc66150987]Brokers.   Indemnify Administrative Agent and Lenders against claims of brokers (other than brokers with whom Administrative Agent or Lenders or their representatives have dealt who have not dealt with Borrower) arising by reason of the execution hereof or the consummation of the transactions contemplated hereby.
[bookmark: _DV_M424][bookmark: _Toc66148102][bookmark: _Toc66150988]Construction of Improvements.   Commence construction of the Improvements no later than thirty (30) days from the date hereof; submit a Requisition for the Initial Advance within thirty (30) days after such commencement and subsequent advances on a monthly basis thereafter; cause construction thus begun to be prosecuted with diligence and continuity in a good and workmanlike manner in accordance with the Plans except during the existence of delays for Force Majeure; use only materials, fixtures, furnishings and equipment in connection with construction of the Improvements that are not used or obsolete; and obtain a temporary certificate of occupancy for the residential portion of the Improvements on or before the Completion Date; time being of the essence as to this Section.
[bookmark: _DV_M425][bookmark: _Toc66148103][bookmark: _Toc66150989]Project Sign.   Following the execution hereof, place a sign, at its own expense, on the Premises at a location satisfactory to Administrative Agent indicating, among other things, that Lenders are providing the financing for construction of the Improvements.
[bookmark: _DV_M426][bookmark: _Toc66148104][bookmark: _Toc66150990]Building Loan Trust Account.   Receive and deposit in the Building Loan Trust Account all advances made hereunder; hold the same and the right to receive the same as a trust fund for the purpose of paying only the "cost of improvement", as such quoted term is defined in the Lien Law, including payments for such purpose itemized on the Direct and Indirect Cost Statements made by Borrower prior to the Initial Advance but subsequent to the commencement of construction of the Improvements.
[bookmark: _DV_M427][bookmark: _Toc66148105][bookmark: _Toc66150991]Certain Materials to be Submitted.   Deliver to Administrative Agent and the Construction Consultant upon request copies of all contracts, bills of sale, statements, receipted vouchers or agreements under which Borrower claims title to any materials, fixtures or articles incorporated in the Improvements or subject to the lien of the Mortgage, or under which it has incurred costs for which it is entitled to an advance of proceeds of the Loan, and deliver to Administrative Agent such other data or documents in connection with the Improvements as Administrative Agent may from time to time reasonably request.
[bookmark: _DV_M428][bookmark: _Toc66148106][bookmark: _Toc66150992]Correction of Defects and Departures from Plans.   Upon demand of Administrative Agent or the Construction Consultant, correct any defects (including structural) in the Improvements or any material departures from the Plans (as determined by Construction Consultant) not approved by Administrative Agent to the extent such approval is required pursuant to this Agreement.
[bookmark: _DV_M429][bookmark: _Toc66148107][bookmark: _Toc66150993][bookmark: _DV_C261][bookmark: _DV_M430]Change Orders.   Not permit the performance of any work pursuant to any Construction Management Agreement, Major Subcontract, Change Order or Plans until Administrative Agent and the Construction Consultant (i) shall have received copies thereof, provided, however, that with respect to a Change Order not requiring Administrative Agent's approval, notification shall be given to Administrative Agent and the Construction Consultant within five (5) Business Days after issuance of the Change Order and (ii) in the case of Plans or Change Orders which will result in (A) a single change in the aggregate of the contract prices for the construction of the Improvements in excess of the Change Order Amount or which, together with the aggregate of Change Orders theretofore executed by Borrower (excluding those approved by Administrative Agent pursuant to this Section) will result in a change in such prices in excess of the Aggregate Change Order Amount or (B) a change in the character of the Improvements, shall have given specific written approval thereof, which approval shall not be unreasonably withheld or delayed by Administrative Agent or Construction Consultant; it being understood that approval of any Plans or Change Order will not obligate Lenders to increase or advance any Loan Budget Amount on account of any such Plans or Change Order.
[bookmark: _DV_M431][bookmark: _Toc66148108][bookmark: _Toc66150994]Regarding Construction Contracts.   Require covenants from the Construction Manager to the same effect as the covenant made by Borrower in the immediately preceding Section; and provide in every Construction Management Agreement that the Construction Manager will deliver to Administrative Agent or the Construction Consultant copies of all Major Subcontracts, Change Orders and any other contract, purchase order or subcontract covering labor, materials, equipment or furnishings to or for the Improvements, and the names of all Persons with whom the Construction Manager has contracted or intends to contract for the construction of the Improvements or for the furnishing of labor or materials therefor.
[bookmark: _DV_M432][bookmark: _Toc66148109][bookmark: _Toc66150995]Security of Site.   Employ suitable means to protect from theft or vandalism all portions of the Improvements and all tools and building materials stored on the Premises.
[bookmark: _DV_M433][bookmark: _Toc66148110][bookmark: _Toc66150996]Management and Leasing of Premises.   Administrative Agent acknowledges that _______ Management Group, Inc. is intended to be the management agent for the Premises as disclosed in the offering plan for the condominium to be created in respect of the Premises and Administrative Agent approves of ______ Management Group, Inc., as management agent, subject to receipt by Administrative Agent of an agreement acceptable to Administrative Agent in the form of EXHIBIT N hereto.
[bookmark: _DV_M437][bookmark: _Toc66148112][bookmark: _Toc66150998]Reporting Requirements.   Furnish to Administrative Agent (it being understood that Administrative Agent shall provide, promptly upon request, to each Lender):
[bookmark: _DV_M438][bookmark: _DV_C270][bookmark: _DV_C271][bookmark: _DV_M439]Annual Financial Statements; Tax Returns.  As soon as available and in any event within one hundred twenty (120) days after the end of the respective fiscal years of Borrower and Guarantor, Financial Statements of Borrower and Guarantor, as of the end of and for such fiscal year, certified by the principal financial or accounting officer of Borrower or by Guarantor, as the case may be, in reasonable detail, stating in comparative form the respective figures for the preceding fiscal year; and, if Borrower or Guarantor is an individual, complete copies of its federal and state income tax returns within 60 days of the date filed;
[bookmark: _DV_M440]Semi-Annual Financial Statements.  As soon as available and in any event within forty-five (45) days after the end of each calendar semi-annual period, Financial Statements of Borrower and Guarantor, as of the end of and for such calendar semi-annual period, certified by the principal financial or accounting officer of Borrower or by Guarantor, as the case may be, in reasonable detail and stating in comparative form the respective figures for the corresponding date and period in the preceding fiscal year;
[bookmark: _DV_M441]Certificate of No Default.  At the time of the delivery of the Financial Statements required by paragraph (2) above, a certificate of the principal financial or accounting officer of Borrower, dated within five (5) days of the delivery of such statements to Administrative Agent, stating that such officer knows of no Default or Event of Default which has occurred and is continuing, or, if any such Default or Event of Default has occurred and is continuing, specifying the nature and period of existence thereof and what action Borrower has taken or proposes to take with respect thereto;
[bookmark: _DV_M442]Notice of Litigation.  Promptly after the commencement and knowledge thereof, notice of all actions, suits and proceedings before any court or arbitrator or any Governmental Authorities, affecting Borrower, Guarantor or all or any part of the Mortgaged Property that are not covered by insurance (subject to commercially reasonable deductibles) and, with respect to Guarantor, would have a material adverse effect on Guarantor's financial condition or ability to perform under the Guaranty;
[bookmark: _DV_M443]Notices of Defaults.  As soon as possible and in any event within ten (10) days after Borrower becomes aware of the occurrence of a Default or Event of Default, a written notice setting forth the details of such Default or Event of Default and the action that has been taken or is proposed to be taken with respect thereto; and
[bookmark: _DV_M444]General Information.  Promptly, such other information respecting the condition or operations, financial or otherwise, of Borrower, Guarantor or the Premises as Administrative Agent or any Lender may from time to time reasonably request.
[bookmark: _DV_M445][bookmark: _Toc66148113][bookmark: _Toc66150999][bookmark: _DV_C272][bookmark: _DV_M446][bookmark: _DV_C273][bookmark: _DV_M447]Contract Deposits, Rent Security Deposits and Operating Accounts.   Maintain in an account with _____ all contract deposits in connection with all Approved Contracts, all rent security deposits in connection with all Major Leases and all operating accounts.
[bookmark: _DV_M448][bookmark: _Toc66148114][bookmark: _Toc66151000]Condominium Covenants.   Regarding the condominium aspect of the contemplated development of the Premises and Improvements:
[bookmark: _DV_M449]submit the Premises, together with all of the Improvements constructed or to be constructed thereon, to the provisions of the Condominium Act and will satisfy all of the requirements thereof and of any other applicable Law or restriction necessary to create a valid residential condominium (with the Commercial Unit) regime in respect of the Premises and Improvements;
[bookmark: _DV_M450]duly perform or cause to be duly performed all obligations of developers or sponsors under the Condominium Documents, and do or cause to be done all things necessary to operate and maintain the Premises and Improvements as a residential condominium project (with the Commercial Unit), that are required to be done by the developer or sponsor, provided, however that Borrower will not record or file the declaration of condominium with the appropriate land records without Administrative Agent's prior written consent which approval shall not be unreasonably withheld, conditioned or delayed; comply with all Laws, including securities Laws, which may apply to the sale of Units and furnish such evidence of compliance therewith as Administrative Agent may reasonably request;
[bookmark: _DV_M451]not enter into a Major Lease for commercial space in the Commercial Unit except for rentals at the then current market rate and for which Administrative Agent shall have received a summary from Borrower of the other relevant terms and provisions thereof which shall be reasonably satisfactory to Administrative Agent and Administrative Agent's approval of which shall not be unreasonably withheld, conditioned or delayed.  Any request for approval pursuant to this paragraph shall be deemed granted by Administrative Agent unless Administrative Agent notifies Borrower within five (5) Business Days after such request of its reason for disapproval; and Administrative Agent agrees that it shall enter into a non-disturbance agreement on its standard form, with any commercial tenant whose lease Administrative Agent approves or is deemed to have approved pursuant to this paragraph;
[bookmark: _DV_M452]not transfer the Premises or any part thereof other than in connection with the sale of Units pursuant to Approved Contracts or as otherwise permitted under the Loan Documents;
[bookmark: _DV_M453]not enter into any contract of sale of any Unit for a sales price less than the minimum sales price set forth on EXHIBIT H;
[bookmark: _DV_M454]not enter into any contract of sale of any Unit to Borrower or any affiliate of Borrower, without Administrative Agent's prior written approval, such approval not to be unreasonably withheld or delayed;
[bookmark: _DV_M455]deliver into escrow all deposits received in respect of Approved Contracts, to be held in accordance with the terms and provisions of the Approved Contracts;
[bookmark: _DV_M456]upon its receipt, deliver to Administrative Agent a certified copy of the recorded declaration of condominium; and
[bookmark: _DV_M457][bookmark: _DV_C274][bookmark: _DV_M458]submit to Lender, on a bi-monthly basis, a Condominium Sales Report and a Unit Status Report in the form of EXHIBITS I and J, respectively.
[bookmark: _DV_M459][bookmark: _Toc66148115][bookmark: _Toc66151001]Single Purpose; Additional Indebtedness.   Not own or acquire any assets other than its interests in the Premises and other Mortgaged Property, and not conduct or engage in any business activity other than the development and operation of the Premises and Improvements; except as may be permitted hereunder or under the Mortgage or any other Loan Documents, not (i) incur any indebtedness of any kind whatsoever except for payables to be paid in the ordinary course of business, nor (ii) voluntarily or involuntarily sell, transfer, assign, pledge or encumber any of its assets, without the prior written consent of Administrative Agent, except as otherwise permitted under this Agreement or the Other Loan Documents.
[bookmark: _DV_M460][bookmark: _DV_M461][bookmark: _Toc66148116][bookmark: _Toc66151002]

ADMINISTRATIVE AGENT; RELATIONS AMONG LENDERS
[bookmark: _DV_M463][bookmark: _Toc66148117][bookmark: _Toc66151003]Appointment, Powers and Immunities of Administrative Agent.   Each Lender hereby irrevocably appoints and authorizes Administrative Agent to act as its agent hereunder and under any other Loan Document with such powers as are specifically delegated to Administrative Agent by the terms of this Agreement and any other Loan Document, together with such other powers as are reasonably incidental thereto. Administrative Agent shall perform its obligations under this Agreement and the other Loan Documents in good faith according to the same standard of care as that customarily exercised by Administrative Agent in administering its own real estate loans.  Administrative Agent shall have no duties or responsibilities except those expressly set forth in this Agreement and any other Loan Document or required by Law, and shall not by reason of this Agreement be a fiduciary or trustee for any Lender except to the extent that Administrative Agent acts as an agent with respect to the receipt or payment of funds, nor shall Administrative Agent have any fiduciary duty to Borrower nor shall any Lender have any fiduciary duty to Borrower or any other Lender.  No implied covenants, responsibilities, duties, obligations or liabilities shall be read into this Agreement or otherwise exist against Administrative Agent.  Neither Administrative Agent nor any of its directors, officers, employees, agents, attorneys-in-fact or affiliates shall be responsible to Lenders for any recitals, statements, representations or warranties made by Borrower or any officer, partner or official of Borrower or any other Person contained in this Agreement or any other Loan Document, or in any certificate or other document or instrument referred to or provided for in, or received by any of them under, this Agreement or any other Loan Document, or for the value, legality, validity, effectiveness, genuineness, enforceability or sufficiency of this Agreement or any other Loan Document or any other document or instrument referred to or provided for herein or therein, for the perfection or priority of any lien securing the obligations hereunder or thereunder or for any failure by Borrower or any Guarantor to perform any of its obligations hereunder or thereunder.  Administrative Agent may employ agents and attorneys-in-fact and shall not be responsible, except as to money or securities received by it or its authorized agents, for the negligence or misconduct of any such agents or attorneys-in-fact selected by it with reasonable care.  Neither Administrative Agent nor any of its directors, officers, employees, agents, attorneys-in-fact or affiliates shall be liable or responsible for any action taken or omitted to be taken by it or them hereunder or under any other Loan Document or in connection herewith or therewith, except for its or their own gross negligence or willful misconduct.
[bookmark: _DV_M464][bookmark: _Toc66148118][bookmark: _Toc66151004][bookmark: _DV_C275][bookmark: _DV_M465]Reliance by Administrative Agent.   Administrative Agent shall be entitled to rely upon any certification, notice or other communication (including any thereof by telephone, telex, telegram or cable) believed by it to be genuine and correct and to have been signed or sent by or on behalf of the proper Person or Persons, and upon advice and statements of legal counsel, independent accountants and other experts selected by Administrative Agent.  Administrative Agent may deem and treat each Lender as the holder of its Note interest in the Loan for all purposes hereof and shall not be required to deal with any Person who has acquired a Participation in the Loan from a Lender.  As to any matters not expressly provided for by this Agreement or any other Loan Document, Administrative Agent shall in all cases be fully protected in acting, or in refraining from acting, in accordance with instructions signed by the Required Lenders, and such instructions of the Required Lenders and any action taken or failure to act pursuant thereto shall be binding on all Lenders and any other holder of all or any portion of the Loan or Participation therein.
[bookmark: _DV_M466][bookmark: _Toc66148119][bookmark: _Toc66151005][bookmark: _DV_C276][bookmark: _DV_M467]Defaults.   Administrative Agent shall not be deemed to have knowledge of the occurrence of a Default or of an Event of Default unless Administrative Agent has actual knowledge thereof or has received notice from a Lender or Borrower specifying such Default or Event of Default and stating that such notice is a "Notice of Default."  In the event that Administrative Agent has such actual knowledge or receives such a notice of the occurrence of a Default or Event of Default, Administrative Agent shall give prompt notice thereof to Lenders.  Administrative Agent shall promptly send to each Lender a copy of any notice of a Default or Event of Default that Administrative Agent sends to Borrower or Guarantor.  Administrative Agent, following consultation with Lenders, shall (subject to Section 7.07) take such action with respect to such Default or Event of Default which is continuing, including with respect to the exercise of remedies or the realization on, or operation or disposition of, any or all of the Mortgaged Property or any other collateral for the Loan, as shall be directed by the Required Lenders; provided, however, that, unless and until Administrative Agent shall have received such directions, Administrative Agent may take such action, or refrain from taking such action, with respect to such Default or Event of Default as it shall deem to be in the best interest of Lenders.  In no event shall Administrative Agent be required to take any such action that it determines to be contrary to the Loan Documents or to Law.  Each of Lenders acknowledges and agrees that no individual Lender may separately enforce or exercise any of the provisions of any of the Loan Documents (including, without limitation, the Note) other than through Administrative Agent.
[bookmark: _DV_M468][bookmark: _Toc66148120][bookmark: _Toc66151006][bookmark: _DV_M469]Rights of Administrative Agent as Lender.   With respect to its interest in the Loan, Administrative Agent in its capacity as a Lender hereunder shall have the same rights and powers hereunder as any other Lender and may exercise the same as though it were not acting as Administrative Agent, and the terms "Lender" and "Lenders" shall include Administrative Agent in its capacity as a Lender.  Administrative Agent and its affiliates may (without having to account therefor to any Lender) accept deposits from, lend money to (on a secured or unsecured basis), and generally engage in any kind of banking, trust or other business with, Borrower or Guarantor (and any affiliates of them) as if it were not acting as Administrative Agent.
[bookmark: _DV_M470][bookmark: _Toc66148121][bookmark: _Toc66151007][bookmark: _DV_C279][bookmark: _DV_M471][bookmark: _DV_M472][bookmark: _DV_C283][bookmark: _DV_C284][bookmark: _DV_M473][bookmark: _DV_M474][bookmark: _DV_M475]Sharing of Costs by Lenders; Indemnification of Administrative Agent.   Each Lender shall pay its ratable share, based on its portion of the Principal Amount, of any expenses incurred (and not paid or reimbursed by Borrower after demand for payment is made by Administrative Agent) by or on behalf of Lenders in connection with any Default or Event of Default, including, without limitation, costs of enforcement of the Loan Documents and any advances to pay taxes or insurance premiums, to complete the Improvements or otherwise to preserve the lien of the Mortgage or to preserve or protect the Mortgaged Property.  In the event a Lender fails to pay its share of expenses as aforesaid, and all or a portion of such unpaid amount is paid by Administrative Agent and/or one or more of the other Lenders, then the defaulting Lender shall reimburse Administrative Agent and/or the other Lender(s) for the portion of such unpaid amount paid by it or them, as the case may be, together with interest thereon at the Prime Based Rate from the date of payment by Administrative Agent and/or the other Lender(s).  In addition, each Lender agrees to reimburse and indemnify Administrative Agent (to the extent it is not paid by on or behalf of Borrower, after demand for payment is made by Administrative Agent, under Section 8.19 or under the applicable provisions of any other Loan Document, but without limiting the obligation of Borrower under said Section 8.19 or such provisions), for such Lender's ratable share, based upon its portion of the Principal Amount, of any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses or disbursements of any kind and nature whatsoever which may be imposed on, incurred by or asserted against Administrative Agent in any way relating to or arising out of this Agreement, any other Loan Document or any other documents contemplated by or referred to herein or the transactions contemplated hereby or thereby (including, without limitation, the costs and expenses which Borrower is obligated to pay under Section 8.19 or under the applicable provisions of any other Loan Document) or the enforcement of any of the terms hereof or thereof or of any such other documents or instruments; provided, however, that no Lender shall be liable for (i) any of the foregoing to the extent they arise from the gross negligence or willful misconduct of the party to be indemnified or (ii) any loss of principal or interest with respect to Administrative Agent's interest in the Loan.
[bookmark: _DV_M476][bookmark: _Toc66148122][bookmark: _Toc66151008]Non-Reliance on Administrative Agent and Other Lenders.   Each Lender acknowledges that it has, independently and without reliance on Administrative Agent or any other Lender, and based on such documents and information as it has deemed appropriate, made its own analysis of the collateral for the Loan and of the credit of Borrower and Guarantor, and its own decision to enter into this Agreement, and that it will, independently and without reliance upon Administrative Agent or any other Lender, and based on such documents and information as it shall deem appropriate at the time, continue to make its own analysis and decisions in taking or not taking action under this Agreement or any other Loan Document.  Administrative Agent shall not be required to keep itself informed as to the performance or observance by Borrower of this Agreement or any other Loan Document or any other document referred to or provided for herein or therein or to inspect the properties (including, without limitation, the Premises) or books of Borrower.  Except for notices, reports and other documents and information expressly required to be furnished to Lenders by Administrative Agent hereunder, Administrative Agent shall not have any duty or responsibility to provide any Lender with any credit or other information concerning the affairs, financial condition or business of Borrower or Guarantor (or any affiliate of them) which may come into the possession of Administrative Agent or any of its affiliates.
[bookmark: _DV_M477][bookmark: _Toc66148123][bookmark: _Toc66151009]Failure of Administrative Agent to Act.   Except for action expressly required of Administrative Agent hereunder, Administrative Agent shall in all cases be fully justified in failing or refusing to act hereunder unless it shall have received further assurances (which may include cash collateral) of the indemnification obligations of Lenders under Section 7.05 in respect of any and all liability and expense which may be incurred by it by reason of taking or continuing to take any such action.  If any indemnity furnished to Administrative Agent for any purpose shall, in the opinion of Administrative Agent, be insufficient or become impaired, Administrative Agent may call for an additional indemnity and cease, or not commence, the action indemnified against until such additional indemnity is furnished.
[bookmark: _DV_M478][bookmark: _Toc66148124][bookmark: _Toc66151010]Resignation or Removal of Administrative Agent.   Administrative Agent may resign on at least thirty (30) days' written notice to Lenders and Borrower provided, however, that until substantial completion of the Improvements, consent of Required Lenders shall be a condition to such resignation.  Administrative Agent may be removed at any time with cause by the Required Lenders, provided that Borrower and the other Lenders shall be promptly notified thereof.  Upon such resignation or removal of Administrative Agent, the Required Lenders shall have the right to appoint a successor Administrative Agent, which successor Administrative Agent shall (provided there exists no Event of Default) be subject to Borrower's approval, such approval not to be unreasonably withheld or delayed.  If no successor Administrative Agent shall have been so appointed by the Required Lenders, and shall have accepted such appointment, within twenty (20) days after the resignation or the Required Lenders' removal of the retiring Administrative Agent, then the retiring Administrative Agent may, on behalf of Lenders, appoint a successor Administrative Agent, which shall be one of Lenders, within ten (10) days.  The Required Lenders or the retiring Administrative Agent, as the case may be, shall upon the appointment of a successor Administrative Agent promptly so notify Borrower and the other Lenders.  Upon the acceptance of any appointment as Administrative Agent hereunder by a successor Administrative Agent, such successor Administrative Agent shall thereupon succeed to and become vested with all the rights, powers, privileges and duties of the retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its duties and obligations hereunder.  After any retiring Administrative Agent's resignation or removal hereunder as Administrative Agent, the provisions of this Article VII shall continue in effect for its benefit in respect of any actions taken or omitted to be taken by it while it was acting as Administrative Agent.  The quarterly administration fee paid to the retiring Administrative Agent shall be deemed earned by such retiring Administrative Agent only to the extent of the actual days elapsed in the quarter to which such administration fee relates, and upon appointment of a successor Administrative Agent, the retiring Administrative Agent shall pay to such successor a pro-rata portion of such quarterly administration fee based upon the number of days remaining in such quarter.
[bookmark: _DV_M479][bookmark: _Toc66148125][bookmark: _Toc66151011]Amendments Concerning Agency Function.   Notwithstanding anything to the contrary contained in this Agreement, Administrative Agent shall not be bound by any waiver, amendment, supplement or modification of this Agreement or any other Loan Document which affects its duties, rights, and/or functions hereunder or thereunder unless it shall have given its prior written consent thereto.
[bookmark: _DV_M480][bookmark: _Toc66148126][bookmark: _Toc66151012]Liability of Administrative Agent.   Administrative Agent shall not have any liabilities or responsibilities to Borrower on account of the failure of any Lender to perform its obligations hereunder or to any Lender on account of the failure of Borrower to perform its obligations hereunder or under any other Loan Document.
[bookmark: _DV_M481][bookmark: _Toc66148127][bookmark: _Toc66151013]Transfer of Agency Function.   Without the consent of Borrower or any Lender, Administrative Agent may at any time or from time to time transfer its functions as Administrative Agent hereunder to any of its offices wherever located in the United States, provided that Administrative Agent shall promptly notify Borrower and Lenders thereof.
[bookmark: _DV_M482][bookmark: _Toc66148128][bookmark: _Toc66151014][bookmark: _DV_M483]Non-Receipt of Funds by Administrative Agent; Adjustments.   
[bookmark: _DV_M484]Unless Administrative Agent shall have received notice from a Lender or Borrower (either one as appropriate being the "Payor") prior to the date on which such Lender is to make payment hereunder to Administrative Agent of Loan proceeds or Borrower is to make payment to Administrative Agent, as the case may be (either such payment being a "Required Payment"), which notice shall be effective upon receipt, that the Payor will not make the Required Payment in full to Administrative Agent, Administrative Agent may assume that the Required Payment has been made in full to Administrative Agent on such date, and Administrative Agent in its sole discretion may, but shall not be obligated to, in reliance upon such assumption, make the amount thereof available to the intended recipient on such date.  If and to the extent the Payor shall not have in fact so made the Required Payment in full to Administrative Agent, the recipient of such payment shall repay to Administrative Agent forthwith on demand such amount made available to it together with interest thereon, for each day from the date such amount was so made available by Administrative Agent until the date Administrative Agent recovers such amount, at the Federal Funds Rate.
[bookmark: _DV_M485]If, after Administrative Agent has paid each Lender's share of any payment received or applied by Administrative Agent in respect of the Loan, that payment is rescinded or must otherwise be returned or paid over by Administrative Agent, whether pursuant to any bankruptcy or insolvency Law, sharing of payments clause of any loan agreement or otherwise, such Lender shall, at Administrative Agent's request, promptly return its share of such payment or application to Administrative Agent, together with such Lender's proportionate share of any interest or other amount required to be paid by Administrative Agent with respect to such payment or application.  In addition, if a court of competent jurisdiction shall adjudge that any amount received and distributed by Administrative Agent is to be repaid, each Person to whom any such distribution shall have been made shall either repay to Administrative Agent its share of the amount so adjudged to be repaid or shall pay over the same in such manner and to such Persons as shall be determined by such court.
[bookmark: _DV_M486][bookmark: _Toc66148129][bookmark: _Toc66151015]Withholding Taxes.   Each Lender represents that it is entitled to receive any payments to be made to it hereunder without the withholding of any tax and will furnish to Administrative Agent and Borrower such forms, certifications, statements and other documents as Administrative Agent or Borrower may reasonably request from time to time to evidence such Lender's exemption from the withholding of any tax imposed by any jurisdiction or to enable Administrative Agent or Borrower to comply with any applicable Laws relating thereto.  Without limiting the effect of the foregoing, if any Lender is not created or organized under the Laws of the United States or any state thereof, such Lender will furnish to Administrative Agent and Borrower Form W‑8ECI or Form W‑8BEN of the U.S. Internal Revenue Service, or such other forms, certifications, statements or documents, duly executed and completed by such Lender, as evidence of such Lender's complete exemption from the withholding of United States tax with respect thereto.  Administrative Agent and Borrower shall not be obligated to make any payments hereunder to such Lender in respect of the Loan until such Lender shall have furnished to Administrative Agent and Borrower the requested form, certification, statement or document.
[bookmark: _DV_M487][bookmark: _Toc66148130][bookmark: _Toc66151016]Sharing of Payments among Lenders.   If a Lender shall obtain payment of any principal of its Note or of interest thereon through the exercise of any right of setoff, banker's lien or counterclaim, or by any other means (including direct payment), and such payment results in such Lender receiving a greater payment than it would have been entitled to had such payment been paid directly to Administrative Agent for disbursement to Lenders, then such Lender shall promptly purchase for cash from the other Lenders Participations in the Loan in such amounts, and make such other adjustments from time to time as shall be equitable, to the end that all Lenders shall share ratably the benefit of such payment.  To such end Lenders shall make appropriate adjustments among themselves (by the resale of Participations sold or otherwise) if such payment is rescinded or must otherwise be restored.
[bookmark: _DV_M488][bookmark: _Toc66148131][bookmark: _Toc66151017]Possession of Documents.   Each Lender shall maintain possession of its own Note.  Administrative Agent shall hold all other Loan Documents and related documents in its possession and maintain separate records and accounts with respect to the Loan, reflecting the interests of Lenders in the Loan, and shall permit Lenders and their representatives access at all reasonable times to inspect such Loan Documents, related documents, records and accounts.
[bookmark: _DV_M489][bookmark: _Toc66148132][bookmark: _Toc66151018][bookmark: _DV_M490]Effect of a Lender's Failure to Make an Advance.   In the event any Lender fails for any reason to fund the portion it is required to fund of any advance of Loan proceeds by 3:00 p.m. (Eastern time) on the second Business Day after the date established by Administrative Agent as the date such advance is to be made, such Lender shall be a "Delinquent Lender" for all purposes hereunder until and unless such delinquency is cured in accordance with the terms of and by the time permitted under Section 7.17, and the following provisions shall apply: 
[bookmark: _DV_M491][bookmark: _DV_C288][bookmark: _DV_M492]Administrative Agent shall notify (such notice being referred to as the "Delinquency Notice") each Lender and Borrower of any Lender's failure to fund.  Each Non-Delinquent Lender shall have the right, but in no event or under any circumstance the obligation, to fund such Delinquent Lender's portion of such advance, provided that, within twenty (20) days of the date of the Delinquency Notice (the "Election Period"), such Non-Delinquent Lender or Lenders (each such Lender, an "Electing Lender") irrevocably commit(s) by notice in writing (an "Election Notice") to Administrative Agent, the other Lenders and Borrower to fund the Delinquent Lender's portion of the advance that is the subject of the delinquency and to assume the Delinquent Lender's obligations with respect to the advancing of the entire undisbursed portion of the Delinquent Lender's Individual Loan Commitment (such entire undisbursed portion of the Delinquent Lender's Individual Loan Commitment, including its portion of the advance that is the subject of the delinquency, the "Delinquency Amount").  It shall be a condition to a Lender's right to become an Electing Lender that it concurrently commits to assume the Delinquent Lender's obligations with respect to the unadvanced portion of the Other Loan.  If Administrative Agent receives more than one Election Notice within the Election Period, then the Electing Lenders sending such notices shall be deemed to have committed to fund ratable shares of the Delinquency Amount based upon the amounts of their respective Individual Loan Commitments.  If there are one or more Electing Lenders and the Delinquent Lender fails to cure during the Election Period as provided in Section 7.17, then upon the expiration of the Election Period, each Electing Lender's Individual Loan Commitment shall be automatically increased by the Delinquency Amount (if there is only one Electing Lender) or such Electing Lender's ratable share, determined as aforesaid, of the Delinquency Amount (if there are two or more Electing Lenders), and the Delinquent Lender's Individual Loan Commitment shall automatically be reduced by the Delinquency Amount and the interest of Electing Lender or Lenders and the Delinquent Lender in the Note shall automatically be adjusted accordingly.  Administrative Agent shall thereupon notify Borrower and each Lender of (i) the adjusted amounts of the Individual Loan Commitments and (ii) if the advance that was the subject of the delinquency was not made pursuant to Section 7.12 or was refunded by Borrower pursuant to paragraph (e) of this Section, the rescheduled date of such advance (which shall be no sooner than three (3) Business Days after such notice).  In the event Administrative Agent shall have funded, pursuant to Section 7.12, the entire advance that was the subject of the delinquency (including the Delinquent Lender's portion), and Borrower shall not have refunded such advance pursuant to paragraph (e) of this Section, the Electing Lender(s) shall remit to Administrative Agent the Delinquent Lender's portion of the advance, or their ratable shares thereof, as the case may be, within three (3) Business Days of the notice provided for in the immediately preceding sentence, and Administrative Agent shall reimburse itself from such funds for making the Delinquent Lender's portion of the advance.  Notwithstanding anything to the contrary contained herein, if Administrative Agent advances its own funds in respect of a Delinquent Lender's portion of an advance, Administrative Agent shall be entitled to the interest on the portion of the Principal Amount represented thereby, from the date Administrative Agent makes such advance until the date it is reimbursed therefor.
[bookmark: _DV_M493]Borrower, Administrative Agent and Lenders shall execute such modifications to the Loan Documents as shall, in the reasonable judgment of Administrative Agent, be necessary or desirable in connection with the adjustment of the amounts of Individual Loan Commitments in accordance with the foregoing provisions of this Section, provided, however, that no such modifications shall increase, in other than a de minimis manner, or otherwise affect Borrower's rights and obligations under the Loan Documents.
[bookmark: _DV_M494]In the event that no Lender elects to commit to fund the Delinquency Amount within the Election Period as provided in paragraph (a) of this Section, Administrative Agent shall, upon the expiration of the Election Period, so notify Borrower and each Lender and the provisions of Section 2.09 shall apply.
[bookmark: _DV_M495]Subject to a Delinquent Lender's right to cure as provided in Section 7.17, but notwithstanding anything else to the contrary contained in this Agreement, the Delinquent Lender's interest in, and any and all amounts due to a Delinquent Lender under, the Loan Documents (including, without limitation, all principal, interest, fees and expenses) shall be subordinate in lien priority and to the repayment of all amounts (including, without limitation, interest) then or thereafter due or to become due to the Non-Delinquent Lenders under the Loan Documents (including future advances), and the Delinquent Lender thereafter shall have no right to participate in any discussions among and/or decisions by Lenders hereunder and/or under the other Loan Documents.  Further, subject to Section 7.17, any Delinquent Lender shall be bound by any amendment to, or waiver of, any provision of, or any action taken or omitted to be taken by Administrative Agent and/or the Non-Delinquent Lenders under, any Loan Document which is made subsequent to the Delinquent Lender's becoming a Delinquent Lender.
[bookmark: _DV_M496]If, pursuant to the operation of Section 7.12, an advance of Loan proceeds is made without Administrative Agent's receipt of a Delinquent Lender's portion thereof, in addition to Borrower's obligations under Section 7.12, Borrower shall, upon demand of Administrative Agent, refund the entire such advance to Administrative Agent.  Borrower's failure to do so within ten (10) days of such demand shall, notwithstanding anything to the contrary contained herein or in the Mortgage, constitute an Event of Default under the Mortgage.  Upon its receipt of such funds from Borrower, Administrative Agent shall promptly remit to each Non-Delinquent Lender its appropriate share thereof.
[bookmark: _DV_M497][bookmark: _Toc66148133][bookmark: _Toc66151019]Cure by Delinquent Lender.   A Delinquent Lender may cure a delinquency arising out of its failure to fund its required portion of any advance if, within the Election Period, it remits to Administrative Agent its required portion of such advance (together with interest thereon at the Default Rate from the date such advance was to have been made if such advance was made by Administrative Agent and not refunded by Borrower pursuant to either Section 7.12 or paragraph (e) of Section 7.16), in which event Administrative Agent shall so notify Borrower and the Non-Delinquent Lenders (i) of its receipt of such funds and (ii)(A) if the advance that was the subject of the delinquency shall not have been made (or shall have been refunded by Borrower pursuant to paragraph (e) of Section 7.16), of the rescheduled date of the advance (which shall be no sooner then three (3) Business Days after such notice) or (B) if Administrative Agent shall have funded the entire advance that was the subject of the delinquency (including the Delinquent Lender's portion) and Borrower shall not have refunded such advance pursuant to paragraph (e) of Section 7.16, of its intention to reimburse itself from funds received from the Delinquent Lender (which reimbursement is hereby authorized) for funding the Delinquent Lender's required portion of the advance.  In the event any Delinquent Lender cures a delinquency prior to the expiration of the Election Period (or thereafter with the consent of all of the Non-Delinquent Lenders), such Delinquent Lender nonetheless shall be bound by any amendment to or waiver of any provision of, or any action taken or omitted to be taken by Administrative Agent and/or the Non-Delinquent Lenders under, any Loan Document which is made subsequent to that Lender's becoming a Delinquent Lender and prior to its curing the delinquency as provided in this Section, provided that such amendment or waiver of action was taken in accordance with the provisions of this Agreement.  A Delinquent Lender shall have absolutely no right to cure any delinquency after the expiration of the Election Period unless all Non-Delinquent Lenders, in their sole discretion, elect to permit such cure.
[bookmark: _DV_M498][bookmark: _Toc66148134][bookmark: _Toc66151020]Delinquent Lender Not Excused.   Nothing contained in Sections 7.16 or 7.17 shall release or in any way limit a Delinquent Lender's obligations as a Lender hereunder and/or under any other of the Loan Documents or impair Borrower's right to exercise its remedies against a Delinquent Lender.  Further, a Delinquent Lender shall indemnify and hold harmless Administrative Agent and each of the Non-Delinquent Lenders from any claim, loss, or costs incurred by Administrative Agent and/or the Non-Delinquent Lenders as a result of a Delinquent Lender's failure to comply with the requirements of this Agreement, including, without limitation, any and all additional losses, damages, costs and expenses (including, without limitation, attorneys' fees) incurred by Administrative Agent and any Lender as a result of and/or in connection with (i) a Non-Delinquent Lender's acting as an Electing Lender, (ii) any enforcement action brought by Administrative Agent against a Delinquent Lender, and (iii) any action brought against Administrative Agent and/or Lenders.  The indemnification provided above shall survive any termination of this Agreement.
[bookmark: _DV_M499][bookmark: _Toc66148135][bookmark: _Toc66151021]Notices Regarding Delinquent Lender.   Notices by Administrative Agent or Lenders pursuant to Sections 7.16 or 7.17 may be by telephone (to be promptly confirmed in writing).
[bookmark: _DV_M500][bookmark: _Toc66148136][bookmark: _Toc66151022][bookmark: _DV_C290][bookmark: _DV_C291][bookmark: _DV_M501]Replacement Lender.   In the event any Lender becomes a Delinquent Lender and none of the other Lenders elects to be an Electing Lender pursuant to Section 7.16, Borrower shall have the right, provided there exists no Default or Event of Default, to cause another financial institution reasonably acceptable to the Required Lenders to assume the Delinquent Lender's obligations with respect to the Delinquency Amount on the then-existing terms and conditions of the Loan Documents (such replacement institution, a "Replacement Lender").  It shall be a condition to such assumption that the Replacement Lender concurrently assumes the obligations of the Delinquent Lender with respect to the unfunded portion of the Other Loans. Such assumption shall be pursuant to a written instrument reasonably satisfactory to the Required Lenders.  Upon such assumption, the Replacement Lender shall become a "Lender" for all purposes hereunder, with an Individual Loan Commitment in an amount equal to the Delinquency Amount, and the Delinquent Lender's Individual Loan Commitment shall automatically be reduced by the Delinquency Amount.
[bookmark: _DV_M502]Borrower, Administrative Agent and Lenders shall execute such modifications to the Loan Documents as shall, in the reasonable judgment of Administrative Agent, be necessary or desirable in connection with the substitution of Lenders in accordance with the foregoing provisions of this Section, provided, however, that no such modifications shall increase in other than a de minimis manner, or otherwise affect Borrower's rights and obligations under the Loan Documents.
[bookmark: _DV_M503]Lenders shall reasonably cooperate with Borrower's attempts to obtain a Replacement Lender, but they shall not be obligated to modify the Loan Documents in connection therewith, other than modifications pursuant to the immediately preceding paragraph.  As part of the first advance of Loan proceeds following the admission of the Replacement Lender, the Replacement Lender shall advance to Borrower, subject to the satisfaction of all conditions of this Agreement, an amount equal to the Direct and Indirect Costs paid by Borrower pursuant to clause (ii) of Section 2.09.
[bookmark: _DV_M504][bookmark: _Toc66148137][bookmark: _Toc66151023]

GENERAL CONDITIONS AND PROVISIONS
[bookmark: _DV_M507][bookmark: _Toc66148138][bookmark: _Toc66151024][bookmark: _DV_C293][bookmark: _DV_M508]Loan Balancing.   If at any time Administrative Agent notifies Borrower that, in Administrative Agent's sole judgment exercised in good faith, the undisbursed balance of the Loan is insufficient to pay the remaining Direct and Indirect Costs, Borrower shall, at its option, either (i) within ten (10) days of Administrative Agent's notification as aforesaid, deposit with Administrative Agent an amount equal to such deficiency which shall be held in an interest-bearing account, which Administrative Agent shall from time to time apply, or allow Borrower to apply, to such Costs or (ii) pay for such Costs, as incurred, in the amount of such deficiency so that the amount of the Loan which remains to be disbursed shall be sufficient to pay all remaining Direct and Indirect Costs, and Borrower shall furnish Administrative Agent with such evidence thereof as Administrative Agent shall reasonably require.  Borrower hereby agrees that Administrative Agent shall have a lien on and security interest in, for the benefit of Lenders, any sums deposited pursuant to clause (i) above and that Borrower shall have no right to withdraw any such sums except for the payment of the aforesaid Costs as reasonably approved by Administrative Agent.  Lenders shall have no obligation to make any further advances of proceeds of the Loan until the sums required to be deposited pursuant to clause (i) above have been exhausted or until Borrower has actually paid such Direct and Indirect Costs pursuant to clause (ii) above, as the case may be, and, in either such case, the Loan is back "in balance".  Any such sums not used as provided in said clause (i) shall be released to Borrower when and to the extent that Administrative Agent determines that the amount thereof is more than the excess, if any, of the total remaining Costs of completion of the Improvements over the undisbursed balance of the Loan; provided, however, that should an Event of Default occur, Administrative Agent shall, at the option of the Required Lenders, apply such amounts either to the Costs of completion of the Improvements or to the immediate reduction of outstanding principal and/or interest under the Note.
[bookmark: _DV_M509][bookmark: _Toc66148139][bookmark: _Toc66151025][bookmark: _DV_C295]Advance Not Waiver.   Any advance of Loan proceeds hereunder made prior to or without the fulfillment by Borrower of all of the conditions precedent thereto, whether or not known to Administrative Agent or Lenders, shall not constitute a waiver by Administrative Agent or Lenders of the requirement that all conditions, including the non-performed conditions, shall be required with respect to all future advances, provided, however, the conditions precedent set forth in Section 4.01 and not otherwise set forth in Sections 4.02, 4.03 and 4.04 shall not be conditions precedent to advance after the Initial Advance..
[bookmark: _DV_M511][bookmark: _Toc66148140][bookmark: _Toc66151026]No Third-Party Beneficiaries.   This Agreement is solely for the benefit of Lenders, Administrative Agent and Borrower.  All conditions of the obligations of Lenders to make advances hereunder are imposed solely and exclusively for the benefit of Lenders and may be freely waived or modified in whole or in part by Lenders at any time if in their sole discretion they deem it advisable to do so, and no Person other than Borrower (provided, however, that all conditions have been satisfied) shall have standing to require Lenders to make any Loan advances or to be a beneficiary of this Agreement or any advances to be made hereunder.
[bookmark: _DV_M512][bookmark: _Toc66148141][bookmark: _Toc66151027]Authorization to Make Direct Advances.   During the existence of any Event of Default, Borrower hereby irrevocably authorizes Lenders to advance any undisbursed Loan proceeds directly to the Construction Manager, Major Subcontractors and other Persons to pay for completion of the Improvements.  All such direct advances shall satisfy pro tanto the obligations of Lenders to Borrower hereunder regardless of the disposition thereof by the Construction Manager, any Major Subcontractor or other Person.
[bookmark: _DV_M513][bookmark: _Toc66148142][bookmark: _Toc66151028][bookmark: _DV_C296][bookmark: _DV_M514]Authorization to Advance for Interest.   Borrower hereby irrevocably authorizes Lenders to disburse proceeds of the Loan to pay interest accrued on the Note as it comes due, or, after the occurrence and during the continuance of an Event of Default, to satisfy any of the conditions hereof, including, without limitation, the payment of the fees and expenses of Lenders' Counsel and the Construction Consultant.
[bookmark: _DV_M515][bookmark: _Toc66148144][bookmark: _Toc66151030][bookmark: _DV_M516][bookmark: _DV_C307][bookmark: _DV_C308][bookmark: _DV_M517]Concerning Irrevocable Authorizations.   Any and all advances made at any time by Lenders pursuant to the irrevocable authorizations granted by the sections above shall require no further direction, authorization or request for disbursement from Borrower and, except in the case of advances under Section 8.04 and non-interest advances under Section 8.05, may be made whether or not there exists a Default or Event of Default.  Any and all such disbursements shall be added to the outstanding principal balance evidenced by the Note and shall be secured by the Mortgage.  The aforesaid authorizations shall (i) not prevent Borrower from paying the contractors and other Persons, from paying the interest, or from satisfying the conditions and obligations referred to in said Sections, out of its own funds, (ii) in no event be construed so as to relieve Borrower or others from their obligations to pay such contractors or other Persons, to pay interest as and when due under the Note, or to satisfy such conditions and obligations and (iii) except in the case of advances pursuant to Section 8.06, in no event obligate Lenders to disburse proceeds of the Loan for any such purposes.
[bookmark: _DV_M518][bookmark: _Toc66148145][bookmark: _Toc66151031]Ratification of Requisition by Acceptance of Advance.   By its acceptance of any advance of Loan proceeds hereunder, Borrower shall be bound in all respects by the Requisition submitted on its behalf in connection therewith with the same force and effect as if Borrower had itself executed and submitted the Requisition and whether or not the Requisition is executed and/or submitted by an authorized Person.
[bookmark: _DV_M519][bookmark: _Toc66148146][bookmark: _Toc66151032]Documentation Etc. Satisfactory.   All documentation and proceedings deemed by Administrative Agent or Lenders' Counsel to be necessary or required in connection herewith and the documents relating hereto shall be subject to the prior reasonable approval of, and be reasonably satisfactory to, both of them as to form and substance.  In addition, the Persons responsible for the execution and delivery of, and signatories to, all of such documentation, shall be reasonably acceptable to, and subject to the reasonable approval of, Administrative Agent and Lenders' Counsel.  Administrative Agent or Lenders' Counsel shall receive copies, certified if requested by either of them, of all documents that they may require in connection with the transactions contemplated hereby.
[bookmark: _DV_M520][bookmark: _Toc66148147][bookmark: _Toc66151033]Administrative Agent's Determination Conclusive.   Administrative Agent shall, at all times, be free to independently establish to its satisfaction and in its absolute discretion the existence or nonexistence of any fact or facts the existence or nonexistence of which is a condition hereof.
[bookmark: _DV_M521][bookmark: _Toc66148148][bookmark: _Toc66151034]Notices.   Except as expressly provided otherwise, all notices, demands, consents, approvals and statements required or permitted hereunder shall be in writing and shall be deemed to have been sufficiently given or served for all purposes when presented personally, three (3) Business Days after mailing by registered or certified mail, postage prepaid, or one (1) Business Day after delivery to a nationally recognized overnight courier service providing evidence of the date of delivery, addressed to a party at its address on the signature page hereof or of the applicable Assignment and Assumption Agreement, or at such other address of which a party shall have notified the party giving such notice in writing in accordance with the foregoing requirements.
[bookmark: _DV_M522][bookmark: _Toc66148149][bookmark: _Toc66151035][bookmark: _DV_C309][bookmark: _DV_M523][bookmark: _DV_C311][bookmark: _DV_M524]Amendments and Waivers.   Administrative Agent and Lenders agree that Administrative Agent shall be the day-to-day contact for Borrower with respect to the Loan.  No amendment or material waiver of any provision of this Agreement or any other Loan Document, nor consent to any material departure by Borrower or any Guarantor therefrom, shall in any event be effective unless the same shall be in writing and signed by the party against whom such amendment, waiver or consent is sought to be enforced (it being understood, however, that the signatures of the Required Lenders and, solely for purposes of its acknowledgement thereof, Administrative Agent, shall be sufficient to bind Lenders to any such amendment, waiver or consent), and then such waiver or consent shall be effective only in the specific instance and for the specific purpose for which given; provided, however, that no amendment, waiver or consent shall, unless in writing and signed by all Lenders (subject, however, to the provisions of Section 7.16(d)), do any of the following:  (i) reduce the principal of, or interest on, the Note or any fees due hereunder or any other amount due hereunder or under any other Loan Document; (ii) postpone any date fixed for any payment of principal of, or interest on, the Note or any fees due hereunder or under any other Loan Document; (iii) change the definition of Required Lenders; (iv) release any material portion of the Mortgaged Property or other collateral for the Loan other than in accordance with the Loan Documents; (v) amend this Section or any other provision requiring the consent of all Lenders; (vi) release, in whole or in part, any Guarantor other than in accordance with the Loan Documents; (vii) except as otherwise provided in this Agreement, change the amount of any Individual Loan Commitment; (viii) change the identity of the Construction Manager or the property management company; or (ix) increase the Loan Amount.  Without limiting the foregoing, acceptance by Administrative Agent or Lenders of any sum required to be paid pursuant hereto or to any other Loan Document, after its due date, or in an amount less than the sum then due, shall not constitute a waiver by Administrative Agent or Lenders of their right to require prompt payment when due of all other such sums or to declare a default or to exercise such other rights provided herein or in the other Loan Documents for such late or reduced payment.
[bookmark: _DV_M525]All communications from Administrative Agent to Lenders requesting Lenders' determination, consent, approval or disapproval (i) shall be given in the form of a written notice to each Lender, (ii) shall be accompanied by or include a description or copy of the matter or thing as to which such determination, approval, consent or disapproval is requested and (iii) shall include Administrative Agent's recommended course of action or determination in respect thereof.  Each Lender shall reply promptly, but in any event within ten (10) Business Days (or five (5) Business Days with respect to any decision to accelerate or stop acceleration of the Loan) after receipt of the request therefor by Administrative Agent (the "Lender Reply Period").  Unless a Lender shall give written notice to Administrative Agent that it objects to the recommendation or determination of Administrative Agent (together with a written explanation of the reasons behind such objection) within the Lender Reply Period, such Lender shall be deemed to have approved or consented to such recommendation or determination.
[bookmark: _DV_M526][bookmark: _Toc66148150][bookmark: _Toc66151036]Assignment; Participation.   Any Non-Delinquent Lender may at any time grant to one or more banks or other institutions (each a "Participant") participating interests in its Pro Rata Share of the Loan (the "Participations").  In the event of any such grant by a Lender of a Participation to a Participant, such Lender shall remain responsible for the performance of its obligations hereunder, and Borrower and Administrative Agent shall continue to deal solely and directly with such Lender in connection with such Lender's rights and obligations hereunder.  Any agreement pursuant to which any Lender may grant a Participation shall provide that such Lender shall retain the sole right and responsibility to enforce the obligations of Borrower hereunder and under any other Loan Document, including, without limitation, the right to approve any amendment, modification or waiver of any provision of this Agreement or any other Loan Document; provided, however, that such participation agreement may provide that such Lender will not agree to any modification, amendment or waiver described in clauses (i) through (viii) of Section 8.12 without the consent of the Participant.
[bookmark: _DV_M527]Upon request by Borrower, each Lender agrees to provide Borrower with notice of all Participations sold by such Lender.  Borrower agrees to provide all assistance reasonably requested by a Lender to enable such Lender to sell Participations as aforesaid, or make assignments of its interest in the Loan as hereinafter provided in this Section.
[bookmark: _DV_M528][bookmark: _DV_C313][bookmark: _DV_C314][bookmark: _DV_M529][bookmark: _DV_C315][bookmark: _DV_C316][bookmark: _DV_M530][bookmark: _DV_C317][bookmark: _DV_C318][bookmark: _DV_M531][bookmark: _DV_C319][bookmark: _DV_C320][bookmark: _DV_M532][bookmark: _DV_C321][bookmark: _DV_C322][bookmark: _DV_M533][bookmark: _DV_M534]A Lender may at any time assign to any bank or other institution with the consent of Administrative Agent and notice to Borrower, which consent shall not be unreasonably withheld or delayed (such assignee, a "Consented Assignee"), or to one or more banks or other institutions which are majority owned subsidiaries of a Lender or of the parent of a Lender (each Consented Assignee or subsidiary bank or institution, an "Assignee") all or a proportionate part of all of its rights and obligations under this Agreement and the Note, and such Assignee shall assume rights and obligations, pursuant to an Assignment and Assumption Agreement executed by such Assignee and the assigning Lender, provided that, (i) concurrently with such assignment, the assigning Lender also assigns, and the Assignee assumes, a proportionate part of the assigning Lender's rights and obligations under the Other Loans and (ii) after giving effect to such assignment (and the related assignment with respect to the Other Loans), in each case, the Assignee's aggregate portion of the Loan and the Other Loans and, in the case of a partial assignment of a Lender's interest, the assigning Lender's aggregate portion of the Loan and the Other Loans will each be equal to or greater than $3,000,000.  Upon (i) execution and delivery of such instrument, (ii) payment by such Assignee to the assigning Lender of an amount equal to the purchase price agreed between such Lender and such Assignee and (iii) payment by such Assignee to Administrative Agent of a fee, for Administrative Agent's own account, in the amount of $3,500, such Assignee shall be a party to this Agreement and shall have all the rights and obligations of a Lender as set forth in such Assignment and Assumption Agreement, and the assigning Lender shall be released from its obligations hereunder to a corresponding extent, and no further consent or action by any party shall be required. If the Assignee is not incorporated under the Laws of the United States or a state thereof, it shall, prior to the date of the assignment, deliver to Borrower and Administrative Agent certification as to exemption from deduction or withholding of any United States federal income taxes in accordance with Section 7.13.
[bookmark: _DV_M535]Borrower, Administrative Agent and Lenders shall execute such modifications to the Loan Documents as shall, in the reasonable judgment of Administrative Agent, be necessary or desirable in connection with assignments in accordance with the foregoing provisions of this Section, provided, however, that no such modifications shall increase, in other than a de minimis manner, or otherwise affect Borrower's rights and obligations under the Loan Documents.
[bookmark: _DV_M536][bookmark: _DV_C325]Notwithstanding the foregoing, Administrative Agent's Pro Rata Share of the Loan shall at no time be less than the Pro Rata Share of any other Lender.
[bookmark: _DV_M538]Any Lender may at any time freely assign all or any portion of its rights under this Agreement and its Note to a Federal Reserve Bank.  No such assignment shall release the transferor Lender from its obligations hereunder.
[bookmark: _DV_M539]Borrower recognizes that in connection with a Lender's selling of Participations or making of assignments, any or all documentation, financial statements, appraisals and other data, or copies thereof, relevant to Borrower, Guarantor or the Loan may be exhibited to and retained by any such Participant or Assignee or prospective Participant or Assignee.  A Lender's delivery of any financial statements and appraisals to any such Participant or Assignee or prospective Participant or Assignee shall be done on a confidential basis.
[bookmark: _DV_M540][bookmark: _Toc66148151][bookmark: _Toc66151037]Setoff.   In addition to (and without limitation of) any right of setoff, bankers' lien or counterclaim Administrative Agent or any Lender may otherwise have, Administrative Agent and each Lender shall be entitled, at its option, to offset balances (general or special, time or demand, provisional or final) held by it for the account of Borrower at any of Administrative Agent's or such Lender's offices against any amount payable by Borrower to Administrative Agent or such Lender hereunder or under any other Loan Document which is not paid when due (regardless of whether such balances are then due to Borrower), in which case it shall promptly notify Borrower and (in the case of a Lender) Administrative Agent thereof; provided, however, that Administrative Agent's or such Lender's failure to give such notice shall not affect the validity thereof.
[bookmark: _DV_M541][bookmark: _Toc66148152][bookmark: _Toc66151038]Successors and Assigns.   Except as herein provided, this Agreement shall be binding upon and inure to the benefit of Borrower, Administrative Agent and Lenders and their respective heirs, personal representatives, successors and assigns.  Notwithstanding the foregoing, Borrower may not assign, transfer or set over to another, in whole or in part, all or any part of its benefits, rights, duties and obligations hereunder, including, but not limited to, performance of and compliance with conditions hereof and the right to receive the proceeds of current or future advances.
[bookmark: _DV_M542][bookmark: _Toc66148153][bookmark: _Toc66151039]Severability.   The provisions hereof are intended to be severable.  Any provisions hereof, or the application thereof to any Person or circumstance, which, for any reason, in whole or in part, is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions hereof (or the remaining portions of such provision) or the application thereof to any other Person or circumstance, and any such prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision (or portion thereof) or the application thereof to any Person or circumstance in any other jurisdiction.
[bookmark: _DV_M543][bookmark: _Toc66148154][bookmark: _Toc66151040]Non-Waiver; Remedies Cumulative.   No failure or delay on Administrative Agent's or any Lender's part in exercising any right, remedy, power or privilege hereunder or under any of the other Loan Documents or provided by Law (hereinafter in this Section, each a "Remedy") shall operate as a waiver of any such Remedy or shall be deemed to constitute Administrative Agent's or any Lender's acquiescence in any default by Borrower or Guarantor under any of said documents.  A waiver by Administrative Agent or any Lender of any Remedy on any one occasion shall not be construed as a bar to any other or future exercise thereof or of any other Remedy.  The Remedies are cumulative, may be exercised singly or concurrently and are not exclusive of any other Remedies.
[bookmark: _DV_M544][bookmark: _Toc66148155][bookmark: _Toc66151041][bookmark: _DV_C326][bookmark: _DV_C327][bookmark: _DV_M545]Certain Waivers.  Borrower hereby irrevocably and unconditionally waives (i) promptness and diligence except to the extent otherwise provided herein or in the other Loan Documents; (ii) notice of any actions taken by Administrative Agent or any Lender hereunder or under any other Loan Document or any other agreement or instrument relating hereto or thereto except to the extent otherwise provided herein, (iii) all other notices, demands and protests, and all other formalities of every kind in connection with the enforcement of Borrower's obligations hereunder and under the other Loan Documents, the omission of or delay in which, but for the provisions of this Section, might constitute grounds for relieving Borrower of any of its obligations hereunder or under the other Loan Documents except to the extent otherwise provided herein or in the other Loan Documents, (iv) any requirement that Administrative Agent or any Lender protect, secure, perfect or insure any lien on any collateral for the Loan or exhaust any right or take any action against Borrower, Guarantor or any other Person or against any collateral for the Loan, (v) any right or claim of right to cause a marshalling of Borrower's assets and (vi) all rights of subrogation or contribution, whether arising by contract or operation of law or otherwise by reason of payment by Borrower pursuant hereto or to any other Loan Document.  BORROWER FURTHER HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES, IN CONNECTION WITH ANY SUIT, ACTION OR PROCEEDING BROUGHT BY OR ON BEHALF OF ADMINISTRATIVE AGENT OR LENDERS WITH RESPECT TO THIS AGREEMENT, THE NOTE OR OTHERWISE IN RESPECT OF THE LOAN, ANY AND EVERY RIGHT BORROWER MAY HAVE TO (W) INJUNCTIVE RELIEF, (X) A TRIAL BY JURY, (Y) INTERPOSE ANY COUNTERCLAIM THEREIN, OTHER THAN A COMPULSORY COUNTERCLAIM, AND (Z) HAVE THE SAME CONSOLIDATED WITH ANY OTHER OR SEPARATE SUIT, ACTION OR PROCEEDING.  NOTHING CONTAINED IN THE IMMEDIATELY PRECEDING SENTENCE SHALL PREVENT OR PROHIBIT BORROWER FROM INSTITUTING OR MAINTAINING A SEPARATE ACTION AGAINST ADMINISTRATIVE AGENT OR LENDERS WITH RESPECT TO ANY ASSERTED CLAIM.
[bookmark: _DV_M546][bookmark: _Toc66148156][bookmark: _Toc66151042][bookmark: _DV_C328][bookmark: _DV_C329][bookmark: _DV_M547][bookmark: _DV_C330][bookmark: _DV_C331][bookmark: _DV_M548]Expenses; Indemnification.   Borrower covenants and agrees to pay all costs, expenses and charges (including, without limitation, all fees and charges of engineers, appraisers, the Construction Consultant and Lenders' Counsel and, in the case of (ii) below, counsel to _______________) incurred by Administrative Agent or any Lender in connection with (i) the preparation for and consummation of the transactions contemplated hereby or for the performance hereof and of the other Loan Documents, and for any services which may be required in addition to those normally and reasonably contemplated hereby and (ii) the enforcement hereof or of any or all of the other Loan Documents; provided, however, that Borrower shall not be responsible for costs, expenses and charges incurred by Administrative Agent and Lenders in connection with the administration or syndication of the Loan (other than the administration fee required by the Supplemental Fee Letter and the reasonable fees and expenses of the Construction Consultant).  In connection with the foregoing, Lenders agree, to the extent practicable, to appoint a single counsel and local counsel, selected by Administrative Agent, to act on behalf of all Lenders in connection with the enforcement of the Loan Documents or the indemnity hereunder.  If Borrower fails to pay promptly any costs, charges or expense required to be paid by it as aforesaid, and Administrative Agent or any Lender upon ten (10) days' prior written notice to Borrower pays such costs, charges or expenses, Borrower shall reimburse Administrative Agent or such Lender, as appropriate, on demand for the amounts so paid, together with interest thereon at the Default Rate.  Borrower further agrees to indemnify Administrative Agent and each Lender and their respective directors, officers, employees and agents from, and hold each of them harmless against, (x) any and all losses arising out of or by reason of any investigation or litigation or other proceedings (including any threatened investigation or litigation or other proceedings) relating to any actual or proposed use by Borrower of the proceeds of the Loan, including, without limitation, the reasonable fees and disbursements of counsel incurred in connection with any such investigation, litigation or other proceedings and (y) any and all claims, actions, suits, proceedings, costs, expenses, losses, damages and liabilities of any kind, including in tort, penalties and interest, arising out or by reason of any matter relating, directly or indirectly, to the Mortgage or the ownership, condition, development, construction, sale, rental or financing of the Premises or Improvements or any part thereof (but excluding any such losses, liabilities, claims, damages or expenses incurred solely by reason of the gross negligence or willful misconduct of or willful breach of this Agreement by the party to be indemnified or costs and expenses that are not payable by Borrower to or for the benefit of the indemnified parties pursuant to this Agreement or the other Loan Documents).  Subject to Section 9.03 hereof, the obligations of Borrower under this Section and under Sections 3.01, 3.03 and 6.07 shall survive the repayment of all amounts due under or in connection with any of the Loan Documents and the termination of the Individual Loan Commitments.
[bookmark: _DV_M549][bookmark: _Toc66148157][bookmark: _Toc66151043]Counterparts.   This Agreement may be executed in any number of counterparts, all of which taken together shall constitute one and the same instrument, and any party hereto may execute this Agreement by signing any such counterpart.
[bookmark: _DV_M550][bookmark: _Toc66148158][bookmark: _Toc66151044]Lenders' Right to Terminate.   In the event Borrower shall not have satisfied the conditions precedent to its entitlement to advances of Loan proceeds hereunder within sixty (60) days of the date hereof, the Required Lenders shall have the absolute right, at their option, to terminate Lenders' obligations to Borrower under this Agreement and the loan commitment represented hereby.  In the event of such termination, the Required Lenders shall direct Administrative Agent to send notice thereof to the other Lenders and Borrower.
[bookmark: _DV_M551][bookmark: _Toc66148159][bookmark: _Toc66151045]Trust Fund.   This Agreement is subject to the trust fund provisions of the Lien Law, including, without limitation, Section 13 thereof.
[bookmark: _DV_M552][bookmark: _Toc66148160][bookmark: _Toc66151046]Governing Law; Jurisdiction.   This Agreement and the rights and obligations of the parties hereunder shall in all respects be governed by, and construed and enforced in accordance with, the Laws of the State of New York (without giving effect to New York's principles of conflicts of law).  Borrower, Administrative Agent and each Lender hereby irrevocably submit to the non-exclusive jurisdiction of any New York State or Federal court sitting in The City of New York (or any county in New York State where any portion of the Mortgaged Property is located) over any suit, action or proceeding arising out of or relating to this Agreement.
[bookmark: _DV_M553][bookmark: _Toc66148161][bookmark: _Toc66151047][bookmark: _DV_C332][bookmark: _DV_M554]Integration.  The Loan Documents and the Supplemental Fee Letter constitute the entire agreement among Administrative Agent, Borrower and Lenders relating to the transactions contemplated thereby (except with respect to agreements among Lenders or with Administrative Agent relating solely to compensation, consideration and the syndication of the Loan) and supersede any prior oral or written statements or agreements with respect to such transactions.
[bookmark: _DV_M555][bookmark: _Toc66148162][bookmark: _Toc66151048][bookmark: _DV_C333][bookmark: _DV_M556][bookmark: _DV_C335][bookmark: _DV_C336][bookmark: _DV_M557][bookmark: _DV_C337][bookmark: _DV_C338][bookmark: _DV_M558][bookmark: _DV_C339][bookmark: _DV_C340][bookmark: _DV_M559][bookmark: _DV_C341][bookmark: _DV_C342][bookmark: _DV_M560]Gross-Up For Taxes.   Without in any way limiting the effect of Section 7.13, all payments made by Borrower under this Agreement and the Note shall be made free and clear of, and without deduction or withholding for or on account of, any present or future income, stamp or other taxes, levies, imposts, duties, charges, fees, deductions or withholdings, now or hereafter imposed, levied, collected, withheld or assessed by any Governmental Authority, excluding income taxes and franchise or other taxes (imposed in lieu of income taxes) imposed on a Lender as a result of a present or former connection between such Lender and the jurisdiction of the Governmental Authority imposing such tax or any political subdivision or taxing authority thereof or therein (other than any such connection arising solely from such Lender's having executed, delivered or performed its obligations or received a payment under, or enforced, this Agreement or the Note).  If any such non-excluded taxes, levies, imposts, duties, charges, fees, deductions or withholdings ("Non-Excluded Taxes") is required to be withheld from any amounts payable to such Lender hereunder or under the Note, the amounts so payable to such Lender shall be increased to the extent necessary to yield to such Lender (after payment of all Non-Excluded Taxes) interest or any such other amounts payable with respect to the Loan at the rates or in the amounts specified in this Agreement and the Note; provided, however, that Borrower shall not be required to increase any such amounts payable to such Lender if such Lender is not organized under the Laws of the United States or a state thereof and such Lender fails to comply with the requirements of Section 7.13.  Whenever any Non-Excluded Taxes are payable by Borrower, as promptly as possible thereafter Borrower shall send to Administrative Agent for the account of such Lender a certified copy of an original official receipt received by Borrower showing payment thereof.  If Borrower fails to pay any Non-Excluded Taxes when due to the appropriate taxing authority or fails to remit to Administrative Agent the required receipts or other required documentary evidence, Borrower shall indemnify such Lender for any incremental taxes, interest or penalties that may become payable by such Lender as a result of any such failure.  The agreements in this Section shall survive the termination of this Agreement and the payment of the Note and all other amounts payable hereunder.
[bookmark: _DV_M561][bookmark: _Toc66148163][bookmark: _Toc66151049]

PARTICULAR PROVISIONS
[bookmark: _DV_M563]The foregoing Articles of this Agreement are subject to the following further provisions:
[bookmark: _DV_M564][bookmark: _Toc66148164][bookmark: _Toc66151050][bookmark: _DV_C343][bookmark: _DV_C344][bookmark: _DV_M565]Subordination of Lien to Condominium Declaration.   Provided there exists no Event of Default, Administrative Agent shall, on Borrower's written request, subordinate the liens of the Mortgage and the Other Mortgages to a declaration of condominium for the Premises and Improvements and shall execute the appropriate instruments (reasonably satisfactory to Administrative Agent in all respects) in recordable form to effect such subordination, upon the satisfaction of the following conditions:
[bookmark: _DV_M566][bookmark: _DV_C345]Administrative Agent shall have received and approved (which approval shall not be unreasonably withheld, conditioned or delayed) the Condominium Documents, which shall be in proper form for recording or filing, as necessary, in the appropriate offices;
The Condominium Documents shall be accepted for filing by the Attorney General’s office within three (3) months of the date hereof;
[bookmark: _DV_M567][bookmark: _DV_C348][bookmark: _DV_M568](c) the title policy or policies insuring the Mortgage and the Other Mortgages shall have been endorsed to provide a condominium endorsement and non-impairment of lien endorsement (which endorsements shall not extend the effective date of the policy(ies));
[bookmark: _DV_M569]	(d)	Borrower shall have caused to be duly executed and delivered to Administrative Agent (i) an Assignment of Declarant's Rights in the form of EXHIBIT K, (ii) conditional resignations of the officers and members of the Board of Directors of the applicable condominium association in the form of EXHIBITS L and M, respectively, to the extent designated by Borrower/Declarant. 
(e) [bookmark: _DV_M570]Administrative Agent shall have received an opinion from the Condominium's counsel to the effects that (i) the Condominium Documents reasonably satisfy all applicable requirements of Governmental Authorities, (ii) all material requirements of any applicable Law have been duly satisfied with respect to the creation of the Condominium by Borrower in New York State and (iii) the documents referred to in paragraph (c) of this Section have each been duly authorized, executed and delivered by the respective parties thereto and are enforceable against said parties in accordance with their respective terms subject to customary limitations;
i. [bookmark: _DV_M571][bookmark: _DV_M572]the condominium association which shall be created by the Condominium Documents shall have furnished to Administrative Agent at no cost or expense to Administrative Agent, a blanket fire insurance policy with extended coverage naming Administrative Agent, said condominium association, and owners of each Unit, as their respective interests may appear, as the insureds, covering all of the Improvements; said fire insurance shall at all times be an amount equal to 100% of the insurable value of the Improvements and shall otherwise comply with the applicable conditions contained in the Mortgage and the Other Mortgages and elsewhere in this Agreement; and
ii. [bookmark: _DV_M573]Administrative Agent shall have received copies, certified by Borrower to be true and complete, of Approved Contracts theretofore entered into.
[bookmark: _DV_M574][bookmark: _Toc66148165][bookmark: _Toc66151051][bookmark: _DV_M575][bookmark: _DV_C358][bookmark: _DV_M576]Release of Units.   Provided there exists no Event of Default, Administrative Agent shall from time to time release Units from the liens of the Mortgage and the Other Mortgages upon the satisfaction of the following conditions by delivering to Borrower a duly executed and acknowledged release and lien of the Mortgage and the Other Mortgages in recordable form and a UCC‑3 release of security interest:  (a) Borrower shall have fully complied with the provisions of the immediately preceding Section, (b) Administrative Agent shall have received not less than five (5) days' prior written notice of the proposed release, (c) contemporaneously with such release, there shall be a sale of such Unit pursuant to the contract provided for in clause (i) below and (d) Administrative Agent shall have received all of the following with respect to each Unit to be released:
[bookmark: _DV_M577]an Approved Contract, certified by Borrower to be a true and complete statement of the terms of sale with respect thereto;
[bookmark: _DV_M578][bookmark: _DV_M579]the greater of the amount set forth on EXHIBIT H for the Unit to be released or the actual net sales price after deducting for transaction and closing costs not to exceed 10% of the gross sales price;
[bookmark: _DV_M580]a temporary or permanent certificate of occupancy covering the subject Unit; and
[bookmark: _DV_M581]such other documents, certificates, opinions or assurances as Administrative Agent may reasonably request.
[bookmark: _DV_M582][bookmark: _DV_C361][bookmark: _DV_C362][bookmark: _DV_M583][bookmark: _DV_C363][bookmark: _DV_C364][bookmark: _DV_M584]Amounts received by Lender pursuant to this Section shall be applied to the payment of accrued and unpaid interest, outstanding principal or other sums due Lender under the Loan and/or the loan secured by the Other Mortgages in such order and in such amounts as Administrative Agent shall elect, provided, however, that if no Event of Default exists, such amounts shall first be applied in reduction of outstanding principal under the Other Mortgages until repaid in full and thereafter in reduction of outstanding principal under the Mortgage.
b. [bookmark: _DV_M585][bookmark: _Toc66148168][bookmark: _Toc66151054]Exculpation.  The provisions of Section 3.17 of the Mortgage are incorporated by reference as if fully set forth herein.

[bookmark: _DV_M586][Remainder of page intentionally left blank]
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[bookmark: _DV_M587]IN WITNESS WHEREOF, the parties have executed and delivered this Agreement as of the day and year first above written, the execution hereof by Borrower constituting a certification by Borrower that the representations and warranties made in Article V are true and correct as of the date hereof and that the party executing on behalf of Borrower duly holds and is incumbent in the position indicated under his or her name and that each Requisition shall constitute the affirmation of Borrower that at the time thereof said representations and warranties are true and correct.
[bookmark: _DV_M591]


BORROWER

Address for notices:

[bookmark: _DV_M592]

[bookmark: _DV_M593][bookmark: _DV_M594](as Lender and Administrative Agent)


[bookmark: _DV_M595]By	
[bookmark: _DV_M596][bookmark: _DV_M598]
Address for notices and Applicable Lending Office:

[bookmark: _DV_M599]
[bookmark: _DV_C376][bookmark: _DV_C377]NY1  838634v12
ADD NOTARY


[bookmark: _DV_M630][bookmark: _DV_M643]
[bookmark: _DV_M644]EXHIBIT A

N.Y. LIEN LAW STATEMENT

[bookmark: _DV_M645]STATE OF NEW YORK 	)
	:  ss.:
COUNTY OF NEW YORK	)

[bookmark: _DV_M646]The undersigned, being duly sworn, deposes and says that:
	(1) He resides at the address shown at the foot hereof and holds the office in Borrower indicated beneath his signature.

	(2) The amount of the Loan is:
	$

	(3) The consideration for the Loan to be paid and the other expenses heretofore incurred or to be incurred in connection with and paid out of the Loan are (or are estimated to be) as follows:
	

	[bookmark: _DV_C432]Commitment fee, if any, for the Loan:	$__________
	

	[bookmark: _DV_C434][bookmark: _DV_C435]Arrangement fee	$_____________
	

	[bookmark: _DV_C436][bookmark: _DV_C437]Examination of title and recording fees: 	$___________
	

	[bookmark: _DV_C438]Mortgage recording taxes:	$_________
	

	Fees of Lender's Construction Consultant: 	$_________
	

	[bookmark: _DV_C442][bookmark: _DV_C443]Fees of Lenders' Counsel:	$__________
	

	[bookmark: _DV_C444]Interest on the Building Loan Mortgage(s):	$_________
	

	[bookmark: _DV_C446][bookmark: _DV_C447]Appraisal	$___________
	

	[bookmark: _DV_C448][bookmark: _DV_C449]Environmental Site Assessment	$_________
	

		Total:
	[bookmark: _DV_C450]$________

	(4) The amount, if any, to be advanced from the Loan to repay amounts previously advanced to Borrower pursuant to Notices of  Lending for costs of the Improvements is:
	[bookmark: _DV_C452][bookmark: _DV_C453]$_____

	(5) The amount, if any, to be advanced from the Loan to reimburse Borrower for costs of the Improvements expended by Borrower after the commencement of the Improvements but prior to the date hereof are itemized as follows:
	

		Description of Cost
	of Improvements  	Amount
[bookmark: _DV_C454][bookmark: _DV_C455]	(a)	Demolition	$__________
[bookmark: _DV_C456][bookmark: _DV_C457]	(b)	General Conditions	$_______
[bookmark: _DV_C458][bookmark: _DV_C459]	(c)	Construction Management Fee	$__________
[bookmark: _DV_C460][bookmark: _DV_C461]	(d)	Fees and Permits	$_________
[bookmark: _DV_C462][bookmark: _DV_C463]	(e)	Construction Insurance	$_______
	

		Total:
	[bookmark: _DV_C464]$______

	(6) The estimated amount to be advanced from the Loan for indirect costs of the Improvements which may become due and payable after the date hereof and during the construction of the Improvements (such as bond and insurance premiums, fees of architects, engineers and surveyors, ground rents, taxes, assessments and water and sewer rents) is:
	[bookmark: _DV_C466]$_______

	(7) The net sum available to Borrower from the Loan to pay contractors, subcontractors, laborers and materialmen for the Improvements is:
	[bookmark: _DV_C468]$_________

	(8) This affidavit is made pursuant to and in compliance with Section 22 of the Lien Law of the State of New York.

	(9) If Borrower is a corporation, partnership or limited liability company, this statement is verified by deponent and not by Borrower because Borrower is a corporation, partnership or limited liability company of which the deponent is an officer, member or general partner.

	(10) The facts stated above and any costs itemized on this statement are true, to the knowledge of the undersigned.



[bookmark: _DV_M647]Sworn to before me this _______		
day of __________, 200__.	(Name and Title)

[bookmark: _DV_M648]	Residing at:

[bookmark: _DV_M649]_________________________________		
[bookmark: _DV_M650]Notary Public		


2
[bookmark: _DV_M651]EXHIBIT B

ASSIGNMENT AND ASSUMPTION AGREEMENT


[bookmark: _DV_M652]ASSIGNMENT AND ASSUMPTION AGREEMENT, dated as of __________, 200__, between [NAME OF ASSIGNING BANK] ("Assignor") and [NAME OF ASSIGNEE] ("Assignee").
[bookmark: _DV_M653]Preliminary Statement
1. [bookmark: _DV_M654][bookmark: _DV_C470][bookmark: _DV_M655]This Assignment and Assumption Agreement (this "Agreement") relates to the Building Loan Agreement (as the same may be amended from time to time, the "Loan Agreement") dated __________, 2001 among ___________("Borrower"), the lender(s) party thereto (each a "Lender" and, collectively, "Lenders") and _______________ ("Administrative Agent").  All capitalized terms not otherwise defined herein shall have the respective meanings set forth in the Loan Agreement.  
2. [bookmark: _DV_M656]Subject to the terms and conditions set forth in the Loan Agreement, Assignor has made an Individual Loan Commitment to Borrower in an aggregate principal amount of $__________ ("Assignor's Loan Commitment").
3. [bookmark: _DV_M657]The aggregate outstanding principal amount under Assignor's Loan Commitment at the commencement of business on the date hereof is $__________.
4. [bookmark: _DV_M658]Assignor desires to assign to Assignee all of the rights of Assignor under the Loan Agreement in respect of a portion of Assignor's Loan Commitment and the loan made pursuant thereto, such portion being in an amount equal to $__________ (the "Assigned Loan and Commitment"), of which $__________ is currently outstanding and $__________ is still to be disbursed to Borrower pursuant to the Loan Agreement; and Assignee desires to accept assignment of such rights and assume the corresponding obligations from Assignor on such terms.
[bookmark: _DV_M659]NOW, THEREFORE, in consideration of the foregoing and the mutual agreements contained herein, the parties hereto agree as follows:
[bookmark: _DV_M660]SECTION 1.  Assignment.  Assignor hereby assigns and sells to Assignee all of the rights of Assignor under the Loan Agreement in and to the Assigned Loan and Commitment, and Assignee hereby accepts such assignment from Assignor and assumes all of the obligations of Assignor under the Loan Agreement with respect to the Assigned Loan and Commitment, including, without limitation, Assignor's obligations with respect to the undisbursed portion, if any, thereof.  Upon the execution and delivery hereof by Assignor, Assignee, Administrative Agent (and, if applicable, Borrower), and the payment of the amount specified in Section 2 hereof required to be paid on the date hereof, (1) Assignee shall, as of the commencement of business on the date hereof, succeed to the rights and obligations of a Lender under the Loan Agreement with an Individual Loan Commitment in an amount equal to the Assigned Loan and Commitment and (2) the Individual Loan Commitment of Assignor shall, as of the commencement of business on the date hereof, be reduced correspondingly and Assignor released from its obligations under the Loan Agreement to the extent such obligations have been assumed by Assignee.  Assignor represents and warrants that it (x) owns the Assigned Loan and Commitment free and clear of all liens and other encumbrances and (y) is legally authorized to enter into and perform this Agreement.  Except as provided in the immediately preceding sentence, the assignment provided for herein shall be without representation or warranty by, or recourse to, Assignor.
[bookmark: _DV_M661]SECTION 2.  Payments.  As consideration for the assignment and sale contemplated in Section 1 hereof, Assignee shall pay to Assignor on the date hereof, in immediately available funds, an amount equal to the outstanding principal amount under the Assigned Loan and Commitment recited in paragraph 4 of the Preliminary Statement above.  Each of Assignor and Assignee hereby agrees that if it receives any amount under the Loan Agreement which is for the account of the other party hereto, it shall receive the same for the account of such other party to the extent of such other party's interest therein and shall promptly pay the same to such other party.
[bookmark: _DV_M662][bookmark: _DV_M663][bookmark: _DV_C473][bookmark: _DV_M664][bookmark: _DV_M665][bookmark: _DV_M666]SECTION 3.  Consents And Execution.  This Agreement is conditioned upon the consent of Administrative Agent and, provided there exists no Event of Default, of Borrower pursuant to Section 8.13 of the Loan Agreement.  The execution of this Agreement by Borrower (if required) and Administrative Agent is evidence of this consent.  Consents not required for certain assignments to entities related to a Lender.  Assignee has designated as its Applicable Lending Office, and as its address for notices, the office identified as such below.
[bookmark: _DV_M667]SECTION 4.  Non-Reliance on Assignor.  Assignor makes no representation or warranty in connection with, and shall have no responsibility with respect to, the solvency, financial condition, or statements of Borrower or any other party to any Loan Document, or the validity and enforceability of the obligations of Borrower or any other party to a Loan Document in respect of the Loan Agreement or any other Loan Document.  Assignee acknowledges that it has, independently and without reliance on Assignor, and based on such documents and information as it has deemed appropriate, made its own analysis of the collateral for the Loan, credit analysis of Borrower and Guarantor and decision to enter into this Agreement and will continue to be responsible for making its own independent appraisal of the collateral for the Loan and of the business, affairs and financial condition of Borrower and the other parties to the Loan Documents.
[bookmark: _DV_M668]SECTION 5.  Governing Law.  This Agreement shall be governed by, and construed and enforced in accordance with, the Laws of the State of New York (without giving effect to New York's principles of conflicts of law).
[bookmark: _DV_M669]SECTION 6.  Counterparts.  This Agreement may be signed in any number of counterparts, each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument.
[bookmark: _DV_M670]SECTION 7.  Certain Representations and Agreements by Assignee.  Assignee represents that it is legally authorized to enter into and perform this Agreement.  In addition, Assignee hereby represents that it is entitled to receive any payments to be made to it under the Loan Agreement or hereunder without the withholding of any tax and agrees to furnish the evidence of such exemption as specified therein to Borrower and Administrative Agent prior to or simultaneously with the execution and delivery of this Agreement and otherwise to comply with the provisions of Section 7.13 of the Loan Agreement.
[bookmark: _DV_M671]IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and delivered by their duly authorized officers as of the date first above written.
[bookmark: _DV_M672][NAME OF ASSIGNOR]


[bookmark: _DV_M673]By	
[bookmark: _DV_M674]    Name:
[bookmark: _DV_M675]    Title:


[bookmark: _DV_M676]By	
[bookmark: _DV_M677]    Name:
[bookmark: _DV_M678]    Title:


[bookmark: _DV_M679][NAME OF ASSIGNEE]


[bookmark: _DV_M680]By	
[bookmark: _DV_M681]    Name:
[bookmark: _DV_M682]    Title:


[bookmark: _DV_M683]By	
[bookmark: _DV_M684]    Name:
[bookmark: _DV_M685]    Title:

[bookmark: _DV_M686]Assignee's Applicable Lending Office and Address for Notices:

[bookmark: _DV_M687][Assignee]
[bookmark: _DV_M688][Address]
[bookmark: _DV_M689]Attention:	_______________
[bookmark: _DV_M690]Telephone:	(___) ________


[bookmark: _DV_M691][NAME OF ADMINISTRATIVE AGENT]


[bookmark: _DV_M692]By	
[bookmark: _DV_M693]    Name:
[bookmark: _DV_M694]    Title:


[bookmark: _DV_M695][NAME OF BORROWER]


[bookmark: _DV_M696]By	
[bookmark: _DV_M697]    Name:
[bookmark: _DV_M698]    Title:


[bookmark: _DV_M699]EXHIBIT C

[INTENTIONALLY OMITTED]



[bookmark: _DV_M700]EXHIBIT D

PENDING DISBURSEMENTS CLAUSE


[bookmark: _DV_M701]Pending disbursement of the full proceeds of the loan secured by the insured mortgage or deed of trust described herein, this Policy insures only to the extent of the amount actually disbursed plus interest accrued thereon but increases up to the face amount of this Policy as disbursements are made in good faith and without knowledge of any defects in, or encumbrances prior to, the lien of the insured mortgage or deed of trust other than exceptions on Schedule B of this Policy not insured against hereunder.
[bookmark: _DV_M702]Title shall be continued down to the date of each disbursement and the Company shall furnish to the Insured a continuation report which shall note (1) the new effective date and amount of this Policy, (2) all assessments, taxes, liens, encumbrances, leases, mortgages, easements and other items including survey variations, encroachments and setback violations then affecting the insured premises which have been filed of record or discovered by the Company since the original date of this Policy regardless of whether they affect the lien of the insured mortgage or deed of trust, (3) which of the aforesaid items have been filed or recorded since the date of the last preceding continuation report, and (4) which of said items are intended to be added as exceptions to the coverage of this Policy as to (a) all amounts secured by the insured mortgage or deed of trust and (b) only amounts secured by the insured mortgage or deed of trust advanced on or after the new effective date of this Policy.
[bookmark: _DV_M703]In addition, each continuation search will notify the Insured of any liens which have been discharged by bonding, court deposit or any other means other than full payment.
[bookmark: _DV_M704]In the event that the lien of the insured mortgage or deed of trust described herein is insured by more than one insurer, the Company agrees that it shall be bound by the continuation reports of a single company specified as "lead" insurer herein.

[bookmark: _DV_M705]EXHIBIT E

NOTE


[bookmark: _DV_M706]$___________ 	New York, New York
[bookmark: _DV_M707]	__________, 200__


[bookmark: _DV_M708][bookmark: _DV_C476][bookmark: _DV_C478][bookmark: _DV_C479][bookmark: _DV_M710][bookmark: _DV_X486][bookmark: _DV_C481][bookmark: _DV_C482][bookmark: _DV_M711][bookmark: _DV_C483][bookmark: _DV_C484][bookmark: _DV_M712][bookmark: _DV_M713][bookmark: _DV_C488][bookmark: _DV_C489][bookmark: _DV_M714][bookmark: _DV_C490][bookmark: _DV_C491][bookmark: _DV_M715][bookmark: _DV_C492][bookmark: _DV_C493][bookmark: _DV_M716]For value received, ___________ ("Maker") hereby covenants and promises to pay to the order of [NAME OF ADMINISTRATIVE AGENT] or its successors or assigns (collectively, "Administrative Agent” (for the account of the “Lenders” under the Loan Agreement as defined below or their respective successors or assigns for the further account of Lenders’ respective Applicable Lending Offices at the principal office of Administrative Agent located at _____________________, the principal sum of ______________________________  Dollars ($__________), or if less, the amount loaned by Lenders to Maker pursuant to the Loan Agreement (as defined below) and actually outstanding, in lawful money of the United States and in immediately available funds, in accordance with the terms set forth in the Loan Agreement.  Maker also covenants and promises to pay interest on the unpaid principal balance hereof, for the period such balance is outstanding, in like money, at said office for the account of Lenders (for the further account of Lenders’ respective Applicable Lending Offices), at the time and at a rate per annum as provided in the Loan Agreement.  Any amount of principal hereof which is not paid when due, whether at stated maturity, by acceleration, or otherwise, shall bear interest from the date when due until said principal amount is paid in full, payable on demand, at the Default Rate.
[bookmark: _DV_M717][bookmark: _DV_C494][bookmark: _DV_M718][bookmark: _DV_M719][bookmark: _DV_M720]This Note is the Note referred to in the Building Loan Agreement dated as of the date hereof (as the same may be amended or supplemented from time to time, the "Loan Agreement") among Maker, as Borrower, the lenders named therein, as Lenders, and Administrative Agent, as Administrative Agent for Lenders.  All of the terms, conditions and provisions of the Loan Agreement are hereby incorporated by reference.  All capitalized terms used herein and not defined herein shall have the meanings given to them in the Loan Agreement.
[bookmark: _DV_M721][bookmark: _DV_C498][bookmark: _DV_M722][bookmark: _DV_C499][bookmark: _DV_M723]This Note is secured by the Mortgage which contains, among other things, provisions for the prepayment of and acceleration of this Note upon the happening of certain stated events.  Reference to the Mortgage is hereby made for a description of the "Mortgaged Property" encumbered thereby and the rights of Maker, Administrative Agent and Lenders with respect to such Mortgaged Property.
[bookmark: _DV_M724]Maker agrees that it shall be bound by any agreement extending the time or modifying the terms of payment set forth above and in the Loan Agreement, made by or on behalf of Lenders and the owner or owners of the Mortgaged Property, whether with or without notice to Maker, and Maker shall continue liable to pay the amount due hereunder in accordance with the terms set forth herein and in the Loan Agreement, but with interest at a rate no greater than the rate of interest provided in the Loan Agreement, according to the terms of any such agreement of extension or modification.
[bookmark: _DV_M725]Should the indebtedness represented by this Note or any part thereof be collected at law or in equity, or in bankruptcy, receivership or any other court proceeding (whether at the trial or appellate level), or should this Note be placed in the hands of attorneys for collection upon default, Maker agrees to pay, in addition to the principal, interest and other sums due and payable hereon, all costs of collecting or attempting to collect this Note, including reasonable attorneys' fees and expenses.
[bookmark: _DV_M726]All parties to this Note, whether principal, surety, guarantor or endorser, hereby waive presentment for payment, demand, protest, notice of protest and notice of dishonor. 
[bookmark: _DV_M727][bookmark: _DV_C500][bookmark: _DV_M728][bookmark: _DV_C501][bookmark: _DV_M729][bookmark: _DV_C502][bookmark: _DV_M730]This Note shall be governed by, and construed and enforced in accordance with, the Laws of the State of New York (without giving effect to New York's principles of conflicts of law), provided that, as to the maximum lawful rate of interest which may be charged or collected, if the Laws applicable to any Lender permit it to charge or collect a higher rate than the Laws of the State of New York, then such Law applicable to such Lender shall apply to such Lender under this Note.
[bookmark: _DV_M731][bookmark: _DV_C503][bookmark: _DV_M732][bookmark: _DV_C504][bookmark: _DV_M733][bookmark: _DV_C505][bookmark: _DV_M734]Anything herein to the contrary notwithstanding, the obligations of Maker under this Note shall be subject to the limitation that payments of interest shall not be required to the extent that receipt of any such payment by any Lender would be contrary to provisions of Law applicable to such Lender limiting the maximum rate of interest that may be charged or collected by such Lender.
[bookmark: _DV_M735]This Note is subject to the provisions of Section 3.17 of the Mortgage.
[bookmark: _DV_M736]IN WITNESS WHEREOF, Maker has executed and delivered this Note as of the date first above written. 


[bookmark: _DV_M739]EXHIBIT F

AUTHORIZATION LETTER





[bookmark: _DV_M740]	___________, 200__



[bookmark: _DV_M741]TO:


[bookmark: _DV_M744]Re:	Building Loan Agreement and Loan Agreement, each dated as of the date hereof, and each among us, as Borrower, ___________ Bank and certain other lenders, as Lenders, and _____________ Bank, as Administrative Agent (collectively, the "Loan Agreement")	

[bookmark: _DV_M745]Dear Sir/Madam:
[bookmark: _DV_M746]In connection with the Loan Agreement, we hereby designate any of the following persons to give to you instructions, including notices required pursuant to the Loan Agreement, orally, by telephone or teleprocess, or in writing:
[bookmark: _DV_M747][bookmark: _DV_M749]_______________
[bookmark: _DV_M750]Instructions may be honored on the oral, telephonic, teleprocess or written instructions of anyone purporting to be any one of the above designated persons even if the instructions are for the benefit of the person delivering them.  Promptly upon request, we will furnish you with written confirmation of each such instruction signed by any person designated above (including any telecopy which appears to bear the signature of any person designated above) on the same day that the instruction is provided to you, but your responsibility with respect to any instruction shall not be affected by your failure to receive such confirmation or by its contents.
[bookmark: _DV_M751]Without limiting the foregoing, we hereby unconditionally authorize any one of the above-designated persons to execute and submit "Requisitions" or requests for advances under the Loan Agreement with the identical force and effect in all respects as if executed and submitted by us.
[bookmark: _DV_M752]You and "Lenders" (as such term is defined in the Loan Agreement) shall be fully protected in, and shall incur no liability to us for, acting upon any instructions which you in good faith believe to have been given by any person designated above, and in no event shall you or Lenders be liable for special, consequential or punitive damages.  In addition, we agree to hold you and Lenders and your and their respective agents harmless from any and all liability, loss and expense arising directly or indirectly out of instructions that we provide to you in connection with the Loan Agreement except for liability, loss or expense occasioned by your gross negligence or willful misconduct.
[bookmark: _DV_M753]Upon notice to us, you may, at your option, refuse to execute any instruction, or part thereof, without incurring any responsibility for any loss, liability or expense arising out of such refusal if you in good faith believe that the person delivering the instruction is not one of the persons designated above or if the instruction is not accompanied by an authentication method that we have agreed to in writing.
[bookmark: _DV_M754]We will promptly notify you in writing of any change in the persons designated above and, until you have actually received such written notice and have had a reasonable opportunity to act upon it, you are authorized to act upon instructions, even though the person delivering them may no longer be authorized.
[bookmark: _DV_M755]Very truly yours,

[bookmark: _DV_M756][BORROWER]


[bookmark: _DV_M757]By	
[bookmark: _DV_M758]    Name:
[bookmark: _DV_M759]    Title:


[bookmark: _DV_M760]EXHIBIT G

REQUIRED CONTENTS OF BORROWER'S COUNSEL OPINION


(1) [bookmark: _DV_M761][bookmark: _DV_C518][bookmark: _DV_M762]The Loan Documents have each been duly authorized, executed and delivered by the parties thereto (other than Administrative Agent and Lenders) and are valid and binding instruments enforceable against such parties in accordance with their respective terms (including, without limitation, any governing law designations made therein), subject, however, to the qualifications that (i) some of the rights and remedies set forth in the Note and Mortgage may be limited by bankruptcy, insolvency, reorganization and other laws of general application to the enforcement of creditors' rights and (ii) certain remedies and waivers contained in the Mortgage may be limited by applicable law, none of which qualifications will materially interfere with the practical realization of the benefits and security provided by said documents except for the economic consequences of any procedural delay which may result therefrom.
(2) [bookmark: _DV_M763]If Borrower, the mortgagor under the Mortgage (if different from Borrower), Guarantor or any general partner or member of any of them is a corporation, partnership, venture, limited liability company or trust, each such entity is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation, is qualified to do business (or such opinion shall specifically state that such qualification is not required) and is in good standing in the State of New York, and has full power and authority to consummate the transactions contemplated by the Loan Documents and to execute, deliver and perform all Loan Documents to which it is a party.
(3) [bookmark: _DV_M764][bookmark: _DV_C520][bookmark: _DV_C521][bookmark: _DV_M765]There are no actions, suits or proceedings pending or threatened against or affecting Borrower, Guarantor, the Premises, the validity or enforceability of the Mortgage or the priority of the lien thereof at law, in equity or before or by any Governmental Authorities except actions, suits or proceedings which have been disclosed to Administrative Agent and Lenders in writing and which are fully covered by insurance or would, if adversely determined, not substantially impair the ability of Borrower or Guarantor to pay when due any amounts which may become payable under the Note or Guaranty or to otherwise pay and perform their respective obligations in connection with the Loan; neither Borrower nor Guarantor is in default with respect to any order, writ, injunction, decree or demand of any court or Governmental Authorities.
(4) [bookmark: _DV_M766]The consummation of the transactions contemplated by and the performance of the Loan Documents have not resulted and will not result in any breach of, or constitute a default under, any mortgage, deed of trust, lease, bank loan or credit agreement, corporate charter, by-laws, partnership agreement or other instrument to which Borrower or Guarantor is a party or by which either of them may be bound or affected.
(5) [bookmark: _DV_M767]There exist no violations of any laws, statutes, ordinances, rules, orders, regulations or requirements of any Governmental Authorities with respect to the Improvements and that the anticipated use thereof complies with all applicable zoning and other laws, etc. and with all restrictions, covenants, leases and easements affecting the Premises.
(6) [bookmark: _DV_M768]The necessary rights-of-way for all roads necessary for the full utilization of the Improvements for their intended purposes have been either acquired by Borrower or have been dedicated to public use and accepted by appropriate Governmental Authorities.
(7) [bookmark: _DV_M769]The Premises are not part of a larger tract of land owned by Borrower, its affiliates or Guarantor, or otherwise  considered as part of one zoning or tax lot, or, if they are, any authorization or variance required for the subdivision of such larger tract which a sale of the Premises would entail has been obtained from all appropriate Governmental Authorities so that the Premises and Improvements constitute one zoning or tax lot (including parking and utility facilities and street access, if relevant) capable of being (a) conveyed as such and (b) developed in the manner contemplated by the Loan Documents.
(8) [bookmark: _DV_M770]To such other effects as Administrative Agent or Lenders' Counsel may reasonably require.


[bookmark: _DV_M771]EXHIBIT H

Price Schedule

[bookmark: _DV_M772]	Residential Units	Sales Price
[bookmark: _DV_C532]



[bookmark: _DV_M774]EXHIBIT I
[bookmark: _DV_M775]Condominium Sales Report

[bookmark: _DV_M776]Through monthly period ending ____________, 200__

[bookmark: _DV_M777](to be submitted to Administrative Agent monthly and must list all Units in
the condominium which are under contract or have closed)

	
	
	
	
	
	Method of Payment
	
	

	Unit No. and Type
	Date Contract
Signed
	Sales Price
	Down Payment/Escrow Deposit
	Closing
Date
	Cash
	Mortgage
	Mortgagee
	Purchaser

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	



[bookmark: _DV_M778]True copies of the Approved Contracts for the Units identified above and not previously delivered to Administrative Agent are enclosed herewith.  All down payments/escrow deposits are being held by ____________________ in Account No. _______________ and the current balance thereof is $____________.

[bookmark: _DV_M779]	CERTIFIED CORRECT

[bookmark: _DV_M780]	[BORROWER]

[bookmark: _DV_M781]	By________________________________________________
[bookmark: _DV_M782]	    Name:
[bookmark: _DV_M783]	    Title:

[bookmark: _DV_M784]EXHIBIT J

Unit Construction/Sales Report
(to be submitted to Lender monthly and must list all Units in the condominium)

[bookmark: _DV_M785]Date:  ____________, 200__

	
	Construction Status
	Sales Status

	Unit No./Unit Type
	Not Started
	Under Construction
	Completed
	Not Under Contract
	Under Contract
	Closed

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

		Project Totals:
	
	
	
	
	
	




[bookmark: _DV_M786]	CERTIFIED CORRECT

[bookmark: _DV_M787]	[BORROWER]


[bookmark: _DV_M788]	By__________________________________
[bookmark: _DV_M789]	    Name:
[bookmark: _DV_M790]	    Title:

[bookmark: _DV_M791]EXHIBIT K

ASSIGNMENT OF DECLARANT'S RIGHTS


[bookmark: _DV_M792]______________________________, a _______________, having an office at ______________________________ ("Assignor"), for Ten Dollars ($10.00) and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, does hereby grant, assign, transfer and set over unto ______________________________ having an office at ______________________________ ("Administrative Agent"), all of Assignor's right and privileges (the "Declarant's Rights") arising under (i) the Declaration (as defined below), and (ii) the by-laws and articles of incorporation relating to the condominium (the "Condominium") created by the Declaration (said by-laws and articles of incorporation, together with the Declaration, collectively called the "Condominium Documents").
[bookmark: _DV_M793]So long as no Event of Default shall exist under the Mortgage (as defined below), Assignor may exercise the Developer's Rights and Administrative Agent may not exercise Developer's Rights, except that Assignor may not (i) transfer or encumber any of the Developer's Rights, except as permitted in the Mortgage, (ii) cause or allow any of the Condominium Documents that require the consent or approval of declarant to amend or which Assignor has the right to amend independently to be modified without Administrative Agent's prior written consent or (iii) allow any of the officers or managers of the association of the Condominium which Assignor has appointed to resign or be removed from office, unless Assignor shall have caused to be delivered to Administrative Agent a duly executed letter of resignation from each such officer or manager being added to said association in the form attached as EXHIBITS ___‑1 and ___‑2 to the Loan Agreement dated __________, 200__, among Administrative Agent, certain lenders and Assignor.
[bookmark: _DV_M794]Upon the full payment and performance of all obligations secured by the Mortgage, the Developer's Rights shall automatically be reassigned to Assignor by Administrative Agent and this Assignment shall terminate.
[bookmark: _DV_M795]For the purposes of this Assignment, "Declaration" shall mean the Declaration of Condominium for _______________, a condominium, dated __________, 200__, and recorded on __________, 200__, in the Public Records of __________ County, __________ in Book _____, page _____, together with all amendments thereto, if any; "Mortgage" shall mean the mortgage or deed of trust dated __________, 200__ from Assignor to Administrative Agent which secures a $__________ loan and which was recorded on __________, 200__ in the aforesaid Public Records in Book _____, page _____.
[bookmark: _DV_M796]This Assignment shall be construed and enforced in accordance with the laws of the State of New York.
[bookmark: _DV_M797]The rights and privileges of Administrative Agent hereunder shall inure to the benefit of its successors and assigns.
[bookmark: _DV_M798]IN WITNESS WHEREOF, Assignor and Administrative Agent have each duly executed and delivered this Assignment this _____ day of __________, 200__.
[bookmark: _DV_M799]Attest:	[ASSIGNOR]


[bookmark: _DV_M800]______________________	By	
[bookmark: _DV_M801]Name:	    Name:
[bookmark: _DV_M802]Title:	    Title:


[bookmark: _DV_M803]	[ADMINISTRATIVE AGENT]


[bookmark: _DV_M804]	By	
[bookmark: _DV_M805]	    Name:
[bookmark: _DV_M806]	    Title:


[bookmark: _DV_M807]	By	
[bookmark: _DV_M808]	    Name:
[bookmark: _DV_M809]	    Title:


[bookmark: _DV_M810][Acknowledgments]

[bookmark: _DV_M811][bookmark: _DV_C601][bookmark: _DV_M812]EXHIBIT L

___________ CONDOMINIUM
(Resignation of Managers)



[bookmark: _DV_M813]	_____________, 200__


TO: 

Attention:  Real Estate Finance

[bookmark: _DV_M819][bookmark: _DV_C608][bookmark: _DV_M820]Re:	____________Condominium

[bookmark: _DV_M821]Gentlemen:
[bookmark: _DV_M822]The undersigned _______________, _______________, _______________, ________________ and _______________, being all of the managers of the Board of Managers of the Owner's Association of the referenced Condominium which were appointed by ____________________________________________________, hereby tender their respective resignations as managers thereof.  Said resignations may not be rescinded or revoked by any of the undersigned so long as you are the holder of any mortgage or deed of trust encumbering any of the unsold condominium units of said Condominium.  Said resignations shall be effective upon your acceptance thereof, without notice to the undersigned, at any time during the existence of an Event of Default under any such mortgage or deed of trust.
[bookmark: _DV_M823]Very truly yours,


[bookmark: _DV_M824]	


[bookmark: _DV_M825]	


[bookmark: _DV_M826]	



[bookmark: _DV_M827][bookmark: _DV_C610][bookmark: _DV_C611][bookmark: _DV_M828]EXHIBIT M

________________ CONDOMINIUM
(Resignation of Officers)



[bookmark: _DV_M829]	____________, 200__


[bookmark: _DV_M830]TO:

Attention:  Real Estate Finance

[bookmark: _DV_M835][bookmark: _DV_C618][bookmark: _DV_C619][bookmark: _DV_M836]Re:	______________ Condominium

[bookmark: _DV_M837]Gentlemen:
[bookmark: _DV_M838]The undersigned _______________, _______________, _______________, ________________ and _______________, being all of the officers of the Owner's Association of the referenced Condominium which were appointed by _____________________________________________________, hereby tender their respective resignations as officers hereof.  Said resignations may not be rescinded or revoked by any of the undersigned so long as you are the holder of any mortgage or deed of trust encumbering any of the unsold condominium units of said Condominium.  Said resignations shall be effective upon your acceptance thereof, without notice to the undersigned, at any time during the existence of an Event of Default under any such mortgage or deed of trust.
[bookmark: _DV_M839]Very truly yours,


[bookmark: _DV_M840]	


[bookmark: _DV_M841]	


[bookmark: _DV_M842]	


[bookmark: _DV_M843]	


[bookmark: _DV_M844]EXHIBIT N

AGREEMENT REGARDING MANAGEMENT AGREEMENT


[bookmark: _DV_M845]THIS AGREEMENT, made this _____ day of _______, 200__, by and between ____________________, a ___________ (the "Manager") and ______________ OWNERS ASSOCIATION (the "Association").
[bookmark: _DV_M846]WHEREAS, the Association has been formed for the purpose of carrying out certain functions and duties relating to _____________ [Development] [Condominium] (the "Development") located in _________________________________, which functions and duties include, among others, the maintenance and administration of the common properties of the Development, the administration and enforcement of the covenants and restrictions affecting the Development and the collection of charges assessed to the members of the Association; and 
[bookmark: _DV_M847]WHEREAS, the Manager has agreed with the Association to provide management services to perform certain of said functions and duties for the Development in accordance with an agreement dated __________, 200__ (the "Management Agreement"); and
[bookmark: _DV_M848][bookmark: _DV_C620][bookmark: _DV_M849]WHEREAS, _______________ ("Lender") has made a loan (the "Loan") to ___________ LLC ("Borrower") to finance the Development in accordance with a [Building] Loan Agreement dated as of __________, 200__, and evidenced and secured, respectively, by one or more Notes and Mortgages [Deeds of Trust] to _________  Bank, as administrative agent for Lender(s) (the "Administrative Agent"), of even date therewith; and
[bookmark: _DV_M850]WHEREAS, as conditions to the Loan, to Lender's subordinating its Mortgage(s) [Deed(s) of Trust] to the Declaration or Master Deed for the Development and to its approval of the Management Agreement, Lender has required the execution and delivery of this Agreement;
[bookmark: _DV_M851]NOW, THEREFORE, in consideration of the foregoing, and as additional security for the Loan, the Manager and the Association hereby agree with each other and for Lender's benefit as follows:
[bookmark: _DV_M852]Anything to the contrary contained in the Management Agreement notwithstanding so long as Borrower controls the Board of Managers of the Association and for so long as the Loan is outstanding:
1. [bookmark: _DV_M853]The Management Agreement shall not, without Lender's prior written consent, which shall not be unreasonably withheld, conditioned or delayed, be modified in any material respect, assigned or terminated; 
2. [bookmark: _DV_M854]Following the occurrence of an Event of Default under the above-described Mortgage(s) (as any or all of the same may be amended or supplemented from time to time) and during its continuance, or at any time following a default beyond any applicable cure period by the Association under the Management Agreement, the Manager shall, at Administrative Agent's request, continue performance on Administrative Agent's behalf under the Management Agreement provided the Manager is reimbursed in accordance with the terms of the Management Agreement for all services rendered on Administrative Agent's behalf; and 
3. [bookmark: _DV_M855]Any time following the occurrence of an Event of Default under the above-described Mortgage(s) (as any or all of the same may be amended or supplemented from time to time) and during its continuance, Administrative Agent shall have the right, at its option and without the need for any further action by the parties hereto, to terminate the Management Agreement on three (3) days' notice to the Association and the Manager sent by registered or certified mail, postage prepaid, to their respective addresses set forth below.  In the event of such termination, the Manager agrees to turn over promptly to Administrative Agent or its designee all documents and files relating to the Development.
[bookmark: _DV_M856]IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly authorized, executed and delivered the day and year first above written.
[bookmark: _DV_M857][ASSOCIATION]	[MANAGER]


[bookmark: _DV_M858]By______________________________	By_________________________________
[bookmark: _DV_M859]    Name:	    Name:	
[bookmark: _DV_M860]    Title:	    Title:

[bookmark: _DV_M861]Address of Association:	Address of Manager:


[bookmark: _DV_M862][Instrument must be in recordable form.]



[bookmark: _DV_M863]
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